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By Richard D. Collins

As President of the Nassau County Bar
Association, first and foremost, I would like
to extend my most heartfelt good wishes to
all NCBA members and your families during
this difficult time. I hadn’t planned on being
a “wartime president” in the final months
of a peaceful and enjoyable term, but the
Coronavirus clearly had other plans. This is
a challenging period for so many of us, espe-
cially those in small firms as well as others,
but together we will make it through. Please
know that I am here to help in any way that I
can. I am dedicated to helping NCBA weath-
er this storm so that this association and its
members are strong when the skies clear.

Our number one priority is the health of our
Bar staff, Members, and the public. Following
the guidance of the U.S. Centers for Disease
Control and the recommendations from New
York State and Nassau County authorities, we
have made adjustments that have impacted
member services and events now and in the
upcoming weeks. In response, I would like to
share the ways that the NCBA will continue to
serve you during this time of uncertainty.

Domus Temporarily Closed

Domus is temporarily closed to Bar staff,
Members, and outside visitors. Academy
programs, Committee meetings and events
scheduled through April 1 have been post-
poned or will take place electronically or
by phone. I want to thank those committee
chairs who have scheduled these “remote”
meetings to keep their members informed

and educated. As we continue to monitor
and reassess the COVID-19 situation, we will
make necessary changes as developments
occur and communicate them to you.
Furthermore, the Bar staff has transi-
tioned to a remote-work environment. Rest
assured the NCBA is committed to serving

See NCBA STANDS STRONG, Page 4

For NCBA Members

Notice of
Nassau County Bar Association

Annual Meeting

May 12, 2020 « 7:00 PM

Domus
15th & West Streets
Mineola, NY 11501

Proxy statement can be found on the
insert in this issue of the Nassau
Lawyer. The Annual meeting will
confirm the election of NCBA officers,
directors, Nominating Committee
members, and Nassau Academy of
Law officers.

A complete set of the By-Laws,
including the proposed amendments,
can be found on the Nassau County
Bar Association website at
www.nassaubar.org.

Subscribe today @
libn.com

Businessnews

NCBA Hector Herrera to
d Receive 2020 President’'s Award

Each year, the NCBA President’s Award is given to an individual
whose extraordinary efforts have helped to further the goals of the
Nassau County Bar Association. The NCBA is proud to announce
that Hector Herrera, Building Manager of the NCBA for over 25
years, will receive the 2020 President’s Award at the 121st Annual
Dinner Dance Gala from NCBA President Richard D. Collins. The
NCBA would like to thank Hector for his years of service and dedi-
cation to Domus, its members, and staff.
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e Expeditious, time-saving, and cost-effective solutions
to resolve disputes that might otherwise be litigated
in court

* Available to the public as well as to all legal
professionals

* Reasonable fees that are less expensive than other
alternative dispute resolution providers

e Mediators and arbitrators are highly skilled attorneys
admitted to the New York Bar for a minimum of 10
years, as well as screened and approved by the NCBA
Judiciary Committee.

mmmmmm For rules, applications, and additional information, m—
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Notices?
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e LLC,LPor PLLC e Public Hearings
* Foreclosures e School Budgets
* Bids and Proposals ¢ Liquor License

e Court Actions * Name Changes

Very Competitive Pricing
Proofs and Affidavits Included

Call Robin Burgio at 631-737-1700 or
email rburgio@libn.com for a free quote.

PREMIUM

PRINT = DIGITAL == DATA

SUBSCRIPTION

- Total access to Long Island Business
News List Database*

* Unlimited downloads

+ PDFs and spreadsheets
* Book of Lists PLUS

+ Unpublished data

+ Custom data searches

*Please note: the Data portion of the premium
subscription is non-refundable.

As a premium subscriber, gain total database access with unlimited downloads.

SUBSCRIBE TODAY!

CALL 877-615-9536 OR VISIT
SERVICE@BRIDGETOWERMEDIA.COM

Already a Print & Digital Subscriber? Call to upgrade - NOW!

www.libn.com
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Governmental Liability and Indemnification
in Excessive Police Force Cases

In November 2019, the Court of Appeals
handed down two decisions involving the
use of excessive force by a police officer and
a corrections officer. Decided one day apart,
Rivera v. State of New York! and Matter of
Krug v. City of Buffalo® exonerated the state
and municipality from financial responsibility
for the actions of their employees. In Rivera, a
correction officers brutal, unprovoked beat-
ing of an inmate outside a prison mess hall
is found to be, as a matter of law, outside the
scope of his employment. In Krug, an on-duty
police officer who struck the complainant
while breaking up a crowd of late-night street
revelers, is also deemed to have acted outside
the scope of his employment.

Rivera v. State

In January 2010, Jose Rivera was an inmate
at a prison operated by the State Department
of Corrections and Community Supervision
(“DOCS”). He suffered from seizures, and
wore a protective helmet. One afternoon,
while entering the mess hall, Rivera heard
Corrections Officer Michael Wehby make
fun of his helmet. He asked Officer Wehby
to stop. Officer Wehby then directed Rivera
to move to the back of the mess hall. He then
grabbed Rivera, pushed him outside the mess
hall, shoved him down on the ground, and
started beating him on his face and body.
While other officers held Rivera down on the
ground, Officer Wehby removed Rivera’s hel-
met, and hit him on the head with his radio
so forcefully that the batteries came out.

After a mistrial, Officer Wehby plead guilty
to official misconduct. Rivera then sued the
State of New York for negligent hiring and
training under a theory of respondeat superi-
or. The state moved for summary judgment.
Riviello v. Waldron sets forth the relevant fac-
tors in respondeat superior cases:

o Connection between time, place, and
occasion for the act

o History of relationship between employer
and employee

o Whether act is one commonly done by
such an employee

o Extent of departure from normal meth-
ods of performance

o Whether the employer could have rea-
sonably anticipated such an act.?

Applying the Riviello factors, the Court
of Claims held that there was “no reason-
able connection’” between the assault and the
duties normally performed by correction
officers;” and that the attack was a “substan-
tial departure’ from the normal methods
of performance”® Furthermore, the mali-
cious and unprovoked attack was “wholly
attributable to personal motive, reflected
by the lack of any plausible justification”
Concluding that DOCS could not have rea-
sonably anticipated such an act, the Court of
Claims granted the State’s motion for sum-
mary judgment, and held that the State is not
liable for the actions of Officer Wehby.”> The
Appellate Division affirmed.®

Appealing the decision, Mr. Rivera con-
tended that the lower courts erred in granting
summary judgment because Officer Wehby’s
actions, which occurred inside the prison,
were within the scope of his employment as a
corrections officer. The Court of Appeals dis-
agreed, pointing out two distinct categories
of cases involving excessive force by those

whose occupation necessitates
physical contact with others. In
some cases, it is a factual question
whether the challenged action falls
outside the “boundaries attendant
to the employment relationship.””
In others, “the gratuitous and
utterly unauthorized use of force
[is] so egregious as to constitute
a significant departure from the

may be a concern to direct pub-
lic resources in an efficient way.
They beg the question: should the
state bear the costs associated with
erratic, rageful behavior on the
part of its law enforcement?
Considering these twin opin-
ions on excessive force, one can
conclude that where the employee’s
conduct is entirely unforeseeable,

normal methods of performance
of the duties of a corrections offi-
cer as a matter of law.’8
Summarizing the issue, the

Court states that the “question may be one
of degree and not kind” Thus, the Court of
Appeals affirmed the decision of the lower
courts, finding the State not liable for a correc-
tion officer’s assault and battery of an inmate.

Matter of Krug v. City of Buffalo

It was Thanksgiving eve in the City of
Buffalo. Among other law enforcement
personnel, Police Officer Corey Krug was
deployed to break up a group of drunken
street revelers. Devin Ford was unarmed;
he had previously left the scene but then
returned. Officer Krug questioned Mr. Ford
as to why he returned, and then threw him
onto the hood of a car, striking him repeat-
edly on the leg with his baton. The incident
was recorded by a video camera. Criminal
charges were filed against Officer Krug, and
Mr. Ford filed a civil suit against him.’

Officer Krug requested that the City of
Buffalo defend and indemnify him pursuant
to General Municipal Law § 50-j.10 After
the Corporation Counsel’s office denied
the request, Officer Krug filed a petition
under CPLR Article 78 to compel the city to
defend and indemnity him. Granting Officer
Krug’s petition, the Supreme Court held that
Buffalo’s decision not to defend Officer Krug
was arbitrary and capricious because it lacked
a factual basis. It found that the 30-second
videotape clip provided insufficient evidence
that Officer Krug was acting recklessly or
with an intent to cause harm so as to preclude
defense and indemnification under Buffalo
City Code § 35-28.11 The Appellate Division
affirmed.!?

The Court of Appeals reversed in a
memorandum opinion. In a conclusory
fashion, the Court states that the “record”
supports the city’s determination that the
police officer’s conduct constituted “inten-
tional wrongdoing,” and thus was outside
the scope of his employment. Whereas the
Supreme Court found the city’s decision not
to defend Officer Krug to be arbitrary and
capricious, the Court of Appeals found that
the “record” in fact supported the decision of
the Corporation Counsel. Can it be surmised
that the 30-second videotape capturing the
police officer beating the unarmed man
repeatedly on the leg was proof enough of
a malicious intentionality on the part of the
police officer, so as to preclude imposing on
the state the financial burden of his defense?

Foreseeability is
the Decisive Factor

Krug is a case concerning a municipali-
ty’s duty to defend and indemnify a public
employee, and not a state’s liability for the
actions of a public employee, as in Rivera.
Nevertheless, similar were results obtained.
What prevails in the outcome of these cases

Ellin Mary Cowie

the court will not impose financial
responsibility—be it cost of defense
and indemnity or direct liabili-
ty—on the state or municipality.
Intentional wrongdoing or recklessness puts
the tortious conduct outside the boundaries
of foreseeability.!* “Scope of employment” is a
term of art, encompassing the duties expected
of the particular employee and the normal
methods of performance as spelled out by
written and unwritten policies.

Ultimately, the court will place the finan-
cial responsibility for an individual’s tortious
conduct on the shoulders of the employer
to incentivize the employer to improve its
hiring, training, and retention policies.'* Tn
cases of an unprovoked brutal beating, how-
ever, courts may be loath to shift the cost
burden onto the state or municipality where
it is doubtful that heightened supervision and
training could have thwarted such attacks,
and there is no evidence of coverup or con-
doning said conduct.

In an “incident of really singular deprav-

ity?1°> a Haitian immigrant Abner Louima
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was sexually assaulted by New York City
Police Officers in a stationhouse bathroom
in 1997. The criminal trial resulted in prison
sentences for the two New York City Police
Officers involved. Looking back, the prose-
cuting attorney, the United States Attorney
for the Eastern District of New York, Zachary
Carter, compared two types of police exces-
sive force cases. The first type is a shooting,
which involving the misuse of lethal force by
police officers reacting to fear. The second
type is a beating in which police officers use
non-lethal force, acting out of anger. The
latter cases, opined Carter, are the most “seri-
ous”1® And possibly the least preventable, at
least on the part of the employer.

Ellin Mary Cowie is the Focus Editor for this
April’s edition of Nassau Lawyer.

1. 2019 WL 6255785 (Nov. 25, 2019).

2.34 N.Y.3d 1094 (2019).

3.47 N.Y.2d 297, 303 (1979).

4.2019 WL 6255785, at *2.

5.1d.

6.Id. at *3.

7.1d.

8.1d.

9. Id. at 1097 (Wilson, J., dissenting).

10. “Every city, county, town, village, authority or agency
in the State of New York must indemnity police officers
for negligence or tortious acts that occur while perform-
ing his or her duties and while within the scope of his

or her employment...The duty to indemnity and save
harmless prescribed by this section shall not arise where
the injury or damage resulted from intentional wrongdo-

See GOVERNMENTAL LIABILITY, Page 11

Attorney Grievance &
Disciplinary Defense

An allegation of professional misconduct can tarnish your
reputation and place your law license in jeopardy. Let the
experienced team of David H. Besso and Michelle Aulivola help
you achieve a favorable result.

EEbFE
TEEL
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David H. Besso, past
Chairman of the Grievance
Committee, has been
representing attorneys for
more than twenty years.

Long Tuminello, LLP

120 Fourth Avenue
Bay Shore, New York 11706
(631) 666-2500

www.longtuminellolaw.com

Michelle Aulivola has
represented attorneys in
grievance and
disciplinary proceedings
for more than a decade.
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NCBA STANDS STRONG ..

Continued From Page 1

our Members and the public during these difficult times. The staff
will continue to do their best to respond to phone calls and emails
in a timely manner. Emails and telephone extensions can be found
on the NCBA website at www.nassaubar.org under the “Contact
Us” tab. If you have any questions or concerns, please reach out
to them directly.

Keeping Members Informed

Keeping our membership informed remains a top priority.
Now more than ever we want to be of great value to you. The
latest COVID-19 pandemic information from New York State,
New York State Courts, Nassau County Courts, and the Bar can
be found on the NCBA website. Our staff is working diligently
to update this page daily with useful information and announce-
ments. Be sure to check in regularly! You can also follow our social
media accounts on Facebook and Instagram where updates can be
found as well.

Nassau Academy of Law Unveils “CLE on Demand”

Due to this pandemic, we have been asked to stay at home
as much as possible, which has made it difficult for Members to
obtain their CLE credits. In response, the Nassau Academy of Law
recently unveiled “CLE on Demand,” a new way for Members to
obtain their CLE credits from the convenience of home. Nassau
Academy of Law CLE seminars that are generally available on CDs
and DVDs will be now be offered to stream online. New programs
and updates will be added frequently. I want to thank the amazing
Jen Groh and Hector Herrera for their hard work in making this
happen.

Members can visit nassaubar.org and click on “CLE” There will
be a drop-down link for CLE on Demand. You will then submit
the affirmation form with the codes you heard throughout the
program to the Academy via email at academy@nassaubar.org.

On-demand CLE is free to current NCBA members. If you are
not a member, you can join online at www.nassaubar.org or con-
tact Donna or Stephanie in our Membership Department at (516)
747-4070 ext. 1230 or ext. 1206.

Annual Dinner Dance
Gala Postponed

Our Annual Dinner Dance is a highlight of the NCBA year
and I was tremendously looking forward to honoring NCBA
Past President Chris McGrath and NCBA’s beloved staff member
Hector Herrera as award recipients. However, it would be impru-
dent to attempt to maintain the current scheduling. Instead, we
will be postponing the event to a new date in the early fall. I hope
everyone understands the necessity of this, and I am hoping for an
even bigger turn-out on the new date, which will be determined
soon.

NCBA Lawyer Assistance
Program is Here for You

During times like these, maintaining your mental health is just
as important as physical health. As lawyers, many look to you for
answers, and the uncertainty that has come with this pandemic
can be extremely stressful and difficult to navigate. Please know
that you are not alone, and that help is available to you.

The NCBA Lawyer Assistance Program (LAP) is here for you!
LAP is offering confidential professional counseling sessions via
doxy.me, a HIPAA compliant telehealth video platform. Please do
not hesitate to call Beth Eckhardt, LAP Director, at (516) 512-2618
or (888) 408-6662 to set up an appointment. You will be sent an
invitation with a link to her “waiting room?”

Staying Safe and Healthy

It seems that within a matter of days, our daily routines and
lives were put on a drastic hold. The world has changed in ways we
could never imagine. It is important to know that we are all in this
together; as a Bar, a community, a state, a country, and as citizens
of the world. Liz, Ann, and I, along with the wonderful staff of the
NCBA, are here to support and assist you. Meanwhile, follow the
guidelines of the CDC, wash your hands frequently, don’t touch
your face, avoid unnecessary contact, stay home as much as you
can, and most importantly, look out for your loved ones. Stay safe
and well.

Nassau Lawyer welcomes articles written by members of the Nassau County Bar Association that are of substantive and procedural legal interest
to our membership. Views expressed in published articles or letters are those of the authors alone and are not to be attributed to Nassau Lawyer,
its editors, or NCBA, unless expressly so stated. Article/letter authors are responsible for the correctness of all information, citations and quotations.

PROTECTING INVESTORS IN
SECURITIES LAW MATTERS

Nationwide Practice with unparalleled record of real results for victims of securities fraud
and financial advisor abuse. Seasoned litigator with numerous multi-million dollar awards,
settlements and judgments in FINRA arbitrations and Federal and State Court proceedings.
Cases have been covered on National Media including CNBC “American Greed”, Wall Street

Journal, New York Times, Barrons, USA Today, Newsday and Investment News.

30 years experience:
+ Mutual Funds and Other Structured Products
o Misrepresentations Stocks, Bonds, Options
« Unsuitable Investments
o Misrepresentation of Risk
« Inappropriate Use of Margin and Leverage
« Reg D Private Placement Abuses
o Inappropriate Annuity Sales
<&  Elder Abuse

TIMOTHY J. DENNIN, P.C. o+ Ponzi Schemes
Founded 1990 o IPO Fraud

Former Enforcement Attorney U.S. Securities Exchange Commission, Washington D.C.; Assistant District Attorney Nassau County

316 Main Street 270 Madison Avenue; 9th Floor
Northport, N.Y. 11768 New York, N.Y. 10016
(631) 261-0250 (212) 826-1500

www.denninlaw.com
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Influencer Marketing: Legal
Concerns and Best Practices

Influencer marketing has become one of
the fastest growing channels for consumer
acquisition, as well as one of the most cost
effective. Brands are spending increasingly
more of their marketing dollars to engage
with influencers to endorse their prod-
ucts on Instagram and other social media
platforms. As a result, attorneys advising
brands should carefully consider the legal
requirements and potential consequences of
engaging influencers.

Who are “Influencers”?

Influencers are individuals who have
the power to affect the purchasing behavior
of consumers because of their experience,
knowledge, position and/or relationship with
their social media audience. Influencers typi-
cally fall into two primary categories:

(1) macro influencers, who have large
social media followings and include
celebrities, athletes and other public
figures with devoted fans that want
to emulate their lifestyle and product
preferences; and

(2) micro influencers, who are everyday
consumers who have become known
for their experience, expertise, passion
and/or niche in a particular market or
industry and have significant social
media followings, typically ranging
between 1,000 to 100,000 followers.

Although micro influencers may have
smaller followings than macro influencers,
their audience is usually more interactive and
engaged, which can hold appeal to marketers.

Legal Considerations

While influencer marketing may seem
relatively simple on its face, it is critical for
all parties involved to understand the legal
framework at play, as influencer marketing
has been a focal point for the Federal Trade
Commission. Influencers and marketing
brands can both be held responsible for
noncompliance with regulatory and other
legal requirements. Thus, attorneys advis-
ing brands should carefully consider and
address the unique issues raised by influ-
encer marketing, ranging from regulatory
compliance, public relations risks and an
assortment of issues relating to content,
ownership and rights.

Generally speaking, long form agree-
ments tend to be negotiated with macro
influencers and their attorneys/agents, while
micro influencers are often self-represented
and engaged on a handshake, short form
agreement, or even a text or email exchange
of terms. Either way, the following consid-
erations should be taken into account when
structuring an influencer deal.

Initially, basic “truth in advertising” prin-
ciples apply to an influencer’s endorsement
of a brand and its products or services.
Endorsement are generally defined as any
advertising message that consumers are likely
to believe reflects the opinions, beliefs, find-
ings, or experience of a party other than the
sponsoring advertiser.! Endorsements can be
any form of advertising message, including a
social media post, photo, product review or
even simply tagging a brand.

Endorsements must reflect the accurate
experience and honest, truthful opinion of
the endorser. To that end, influencers should
not speak about their experience with a prod-
uct if they have not tried it. If an influencer
was paid to try a product and thought it was
awful, they cannot say it was fabulous.

The FTC Guides

When someone is endors-
ing a brand and/or its products
or services, and has a material
connection with the brand, the
Federal Trade Commission (FTC)
Guides Concerning the Use of
Endorsements and Testimonials in
Advertising (the “FTC Guides”)?
will apply. “When there exists a
connection between the endorser
and the seller of the advertised
product that might materially
affect the weight or credibility of the endorse-
ment (i.e., the connection is not reasonably
expected by the audience), such connection
must be fully disclosed”® In 2009, the FTC
Guides were revised to apply to blogs and
social media.

Under the FTC Guides, a “material con-
nection” can include payments, free product,
event tickets, tester products, sweepstakes
entries and other incentives to promote the
brand. If unsure if something qualifies as a
material connection, ponder this question:
Would the weight or credibility given to an
endorsement by a consumer be affected if the
consumer knew that the brand had given the
influencer the payment, gift, incentive, etc.?

By way of example, bloggers have a duty
to disclose when they receive free products or
payment from a marketer. Celebrities have a
duty to disclose their relationships with mar-
keters when making endorsements outside
the context of traditional advertisements,
such as on talk shows or in social media.
Employees who promote their employer’s
products or services in social media should
clearly and conspicuously disclose their
employment relationship.

While the FTC Guides do not mandate
any special language, the goal is to effectively
communicate the influencer/marketer rela-
tionship with clear and conspicuous disclo-
sures. For social media platforms, disclosures
should be “above the fold” of the post. For
example, when an Instagram feed is viewed
on most smartphones, longer descriptions
(currently more than two lines) are truncat-
ed, with only the beginning lines displayed.
To view the rest of the post, a consumer must
click “more” If an Instagram post makes an
endorsement through the photo or beginning
lines of the description, any required disclo-
sure should be viewable without having to
click “more”

Hashtags like “#ad” or “#paid” should
be used at the beginning of a post and not
buried amongst other links and hashtags.
Hashtags like “ambassador”, “spon” and “sp”
are not sufficient, as the FTC views them
as ambiguous and confusing. By contrast,
“#XYZ_Ambassador” (where XYZ is the
brand name) and “#Sponsored” are likely
more understandable. Similarly, simply say-
ing “thank you” to the sponsoring company
has been deemed insufficient, as it does not
necessarily communicate that the endorser
got something for free or was given some-
thing in exchange for an endorsement.

Examples of acceptable disclosures
include: “Company X gave me this prod-
uct to try..” or “Thanks XYZ for the free
product” Lack of space is no excuse for
failing to make required disclosures. If those
or similar statements are too long for the
particular platform (like Twitter), the FTC
recommends using #Sponsored, #Ad or
#PaidAd. If an endorsement was incentiv-
ized by entries into a sweepstakes or contest,
#contest or #sweepstakes should be used to
make disclosure of the material connection

Terese L. Arenth

(but not #sweeps, which has been
rejected by the FTC).

YouTube and online videos
require disclosures in the begin-
ning of the video and multiple
times throughout. The disclosure
should be superimposed over a
Snapchat or Instagram story and
followers must have time to read
the disclosure. In a series of disap-
pearing posts, disclosure may only
be needed on the first post if the
disclosure stands out and viewers
have time to process it before the
next post appears.

To assist influencers and brands in mak-
ing required disclosures, social media plat-
forms have begun to offer built-in disclo-
sure tools (for example, the “Paid” tag on
Facebook, “Includes paid promotion” mark
on YouTube or “Paid partnership with” tag on
Instagram). However, the FTC has not offi-
cially sanctioned these tools, which depends
on whether the tool clearly and conspicuous-
ly discloses the connection. For the moment,
the FTC has cautioned that it does not think
that these tools will suffice.

The key word is “transparency”. While
it is important that the influencer make the
required disclosures, those disclosures must
also be made effectively.

While regulators are paying attention to
what brands do with their influencers, a
brands’ customers, competitors and consum-

er protection attorneys are likely also paying
attention. In selecting an influencer to work
with, due diligence is advisable. Brands are
well-advised to assess a number of factors
about the influencer, including whether the
influencer is a good fit for its brand, if they
have been associated with a competitor, have
made past offensive statements or have skele-
tons in their closet, and whether or not their
number of followers and impressions are
legitimate.

Contract Best Practices

To mitigate against risks and potential
exposure, several key provisions should be
included in influencer contracts. The scope
of services should be clearly defined, includ-
ing volume, frequency and timing of posts,
and the type of content that the influencer is
expected to create.

The contract should provide detailed
guidance and examples of proper disclosure.
Simply providing that the influencer must
comply with the FTC Guides is not best
practice. As the advertiser can be liable for
its influencer’s endorsements, consider con-
tractually providing for approval rights and/
or creative control, by having a process for
reviewing the influencer’s posts, including
when/how the influencer should present the
brand with its posts and rights to edit and/
or approve the posts. Influencer agreements

See INFLUENCER MARKETING, Page 22

FREE CONFIDENTIAL®
HELP IS AVAILABLE

The NCBA Lawyer Assistance Program offers professional
and peer support to lawyers, judges, law students, and their
immediate family members who are struggling with:
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YOU ARE NOT ALONE

(888) 408-6222
LAP@NASSAUBAR.ORG

Lawyer Assistance Program

The NCBA Lawyer Assistance Program is directed by Beth Eckhardt, PhD, and the Lawyer
Assistance Committee is chaired by Henry Kruman, Esq. This program is supported by grants
from the WE CARE Fund, a part of the Nassau Bar Foundation, the charitable arm of the Nassau
County Bar Association, and NYS Office of Court Administration.

*Strict confidentiality protected by § 499 of the Judiciary Law.
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NCBA Updates Regarding
COVID-19 Can Be Found:

ON OUR WEBSITE
WWW.NASSAUBAR.ORG

ON OUR FACEBOOK PAGE
@NASSAU COUNTY BAR ASSOCIATION

At this difficult time, the Nassau County Bar
Association wants you to know we will do
what we can to help our members with their
legal and business responsibilities.

. All NCBA, Court, and Nassau County updates
regarding COVID-19 can be found on our
website at www.nassaubar.org and our
Facebook page. We are here if you need us.

CONNECT WITH

THE NGBA ON
SOCIAL MEDIA

For the latest updates on COVID-19
the NCBA, and court information,
connect with us on social media.

Nassau Gounty Bar Association

@nassaucountybar_association
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Being an Active Member of the
Nassau County Bar Association:

Twenty-Plus Years of Learning, Growing and
Invaluable Opportunities!

If I could turn back the hands
of time, the best advice I would
have given myself, as an aspir-
ing attorney, would be to join the
Nassau County Bar Association
(NCBA). Not only has my career
benefited enormously, but for
more than twenty years I have
experienced the tremendous gifts
of learning, growing and profes-
sional fellowship.

My decision to become
involved with the NCBA proves
the adage that the beauty of life
is that as individuals we get to decide and
determine our own destiny. And thankfully,
I am able to share this advice today with law
students, newly minted attorneys and more
experienced practitioners who are looking to
advance their legal careers. The most effec-
tive choice you can make is to join and get
involved with the NCBA.

The Beginning of My Involvement

I first learned about the NCBA as a law
student. I was attending law school at night
while working full-time in a Fortune 500
company. I also had to balance the obliga-
tions of being a wife, being a mother and of
having another child while in school. Believe
me it was not easy. However, with discipline
and determination anything is achievable.

As a student, I felt overwhelmed at times.
The last thing I needed was one more com-
mitment. As fate would have it, I attended
a seminar sponsored by the NCBA. The
seminar provided participants a behind-
the-scenes tour of Nassau County’s various
courts. I decided to sign up since I was unfa-
miliar with the court system.

Attendees were allowed to observe pro-
ceedings, meet judges and court personnel,
and see first-hand the logistical functioning
of different courtrooms. It is often said that
the decisions we make today will affect the
decisions we will make tomorrow. This was
certainly true in my case. My decision to
attend that NCBA seminar many years ago,
continues to have a beneficial and lasting
effect on my legal career.

At the seminar I was greeted by Mrs.
Barbara Kraut, the director of the Nassau Bar
Association’s Nassau Academy of Law (NAL).
Barbara, a friendly and engaging individual,
took the time to explain the benefits of NCBA
membership and the NAL. She stressed that
we should consider active membership. I
recall thinking I would love to but how would
I ever manage to find the time with my sched-
ule and obligations.

I decided I would join anyway, and
Barbara became my guide, friend, and men-
tor. She was the first of many people that
I would meet at the NCBA who would be
encouraging and supportive of me. Upon
Barbaras retirement, NCBA and NAL were
extremely fortunate to gain a phenomenal
replacement Director in Ms. Jennifer Groh.
Jen, as we affectionately call her, is a dedicat-
ed individual and her contribution to each
member is ineffable. As the years have passed,
I became more and more involved. Soon I
realized that my efforts were reciprocated, as
the NCBA was appreciative of my dedication.
The NCBA would help to advance my career
through its seminars, professional network-
ing and the friendships I made. The knowl-
edge and experience I have gained from these
interactions have been priceless.

Chandra M. Ortiz

Coping with Transitions

Prior to law school, I had com-
pleted an ABA post graduate para-
legal certification program and
had worked for two law firms.
But law school was far different.
For me the law was moving at a
faster pace, and it came with new
responsibilities and obligations. At
the very same time, I was also
already working at a demanding
job with McDonald’s Corporation’
New York Development Team, in
real estate acquisitions and the construction
of its New York restaurants.

As with any step forward which we take
in life, there is usually a level of uneasiness,
including for those who may be afraid to
admit it. This is a natural human response.
I always kept in my mind the mantra of my
then-employer who often quoted its founder
Ray Kroc: “if you're green, you’re growing...”

I also found that my involvement with
the NCBA was a way for me to channel my
uneasiness with my transition into law. There
is a sense of calm being around others who
are traveling, or have traveled, along a similar
path in the same profession. Most of those
who I would meet stood ready to mentor me,
they helped me realize that this is a big field
and there is enough room for all of us with
our varied interests

The NCBA provided me a bridge between
my prior work experience and my new career
as an attorney. I began participating in pro-
grams, got involved with the various commit-
tees, and volunteered in numerous public ser-
vice programs. All the while, I was acquiring
new skills and knowledge, learning how to
manage the different interactions, and simul-
taneously making new friends; networking in
its natural and most constructive way.

The basic objectives of any bar association
are to promote and advance the legal profes-
sion and the development of its members.
You will find people with similar interests
seeking to do similar things at any bar associ-
ation. However, what sets one bar association
apart from another is its cultural objectives.
The NCBA cultivates a supporting and nur-
turing culture that permeates its organiza-
tional structure.

The culture of NCBA as an institution was
and continues to be reassuring, to provide its
members the level of understanding needed
to ease the uncertainty that is associated with
transitional growth. After twenty plus years I
can confidently say that active membership
in the NCBA is equally beneficial to facilitate
any transition regarding our profession—
whether you are a new attorney just entering
the ranks, or an experience attorney seeking
to acquire new skills.

This nurturing culture can be found
in every corner of DOMUS, the home of
the NCBA, and surely among its outstand-
ing staff. The NCBA has been fortunate to
have Hector Herrera as its building man-
ager. Hector can always be depended on
to resolve any concern. The same can be
said of other staff members—who go out of
their way to meet the needs of the NCBAs
members whether they work in the NAL or
are involved in putting together the Nassau
Lawyer, the NCBAs monthly newspaper, or
catering lunch and other events at DOMUS

See ACTIVE MEMBER, Page 22
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The Impaired Attorney and Obligations of Law Firms

Your partner is frequently late for appoint-
ments, depositions or court appearances, and
her absences are mounting. Increasingly, she
fails to timely return telephone and email
messages. Occasionally, she returns from
lunch and you detect the odor of alcohol on
her breath. She may be socially isolated and
asking others to cover for her. You meet with
her and review her files. She promises to
improve. A few weeks later, her concerning
behaviors reoccur.

What are your obligations? What must
you do and what should you do?

Relevant Provisions of the New
York Rules of Professional Conduct

Mandatory reporting requirements are set
forth in Rule 8.3(a) of the New York Rules
of Professional Conduct (“RPC”). The Rule
provides as follows:

A lawyer who knows that anoth-
er lawyer has committed a viola-
tion of the Rules of Professional
Conduct that raises a substantial
question as to that lawyer’s hon-
esty, trustworthiness or fitness as
a lawyer shall report such knowl-
edge to a tribunal or other author-
ity empowered to investigate or act
upon such violation.

There are two specific carve-outs set forth
in RPC 8.3(c). The first is for actual knowl-
edge obtained confidentially, for example,
during the course of representing the attor-
ney. The second protects “information gained
by a lawyer or judge while participating in a
bona fide lawyer assistance program.” This
exception is required by the confidentiality
provisions set forth in Judiciary Law § 499,
which protects all communications with a
lawyer assistance program (“LAP”) coexten-
sively with the attorney-client privilege. The
provision is also designed to encourage an
attorney’s participation in a LAP for treat-
ment and assistance.!

Reporting is mandatory under RPC 8.3(a)
where the following requirements are met:
(1) actual knowledge of a violation of a RPC;
(2) by another lawyer; (3) raising a substan-
tial question; and (4) the substantial question
concerns the “lawyer’s honesty, trustworthi-
ness or fitness as a lawyer”

In our hypothetical, there is no actual
knowledge of a violation of a RPC, although
danger lurks. Mere suspicion or a belief
without actual knowledge does not require
a report.

Additionally, the hypothetical does not
yet raise a substantial question regarding her
honesty, trustworthiness or fitness as a lawyer.
Professor Simon writes that “if another lawyer
is an alcoholic or manic-depressive whose
personal life seems to be in disarray, Rule
8.3(a) does not require a report unless the
alcoholism or depression has led to a violation
[of] the Rules of Professional Conduct....
Alcoholism, for example, is troubling, but
by itself it is not a violation of the Rules of
Professional Conduct. Alcoholism may lead to
violations ..., but simply drinking too much or
too often is not a violation.”?

Change the hypothetical —the attorney
is neglecting matters entrusted to her, and
failing to return calls and emails from
clients and others. Your required response
may well be different. These behaviors may
involve violations of, inter alia, RPC 1.1
(general competence), RPC 1.3(b) (neglect
of a matter) and/or RPC 1.4(a)(4) (compli-
ance with client requests for information).
Two questions arise: (1) does her conduct
now raise a substantial question about her
“honesty, trustworthiness or fitness as a
lawyer?” and (2) how do you fulfill your
supervisory or managerial responsibilities
under RPC 5.17

Regarding the duty to report
under RPC 8.3(a), there is no
easy answer but the likely answer
depends upon the extent of the
neglect. The threshold for punish-
able neglect is difficult to ascertain.
Professor Simon cites two cases in
which federal courts imposed dis-
cipline on attorneys for repeatedly
neglecting matters and violating
court orders.> Otherwise, he notes
that “[i]f a lawyer’s neglect has
brought the client to the brink of
a disaster, the lawyer has probably
violated Rule [1.3(b)] even if the lawyer ulti-
mately rectifies the situation ...

RPC 5.1(a) requires law firms to “make
reasonable efforts to ensure that all lawyers
conform to these Rules.” In turn, RPC 5.1(b)
imposes upon managerial and supervising
attorneys the responsibility to use “reason-
able efforts” to ensure compliance with the
Rules. RPC 5.1(c) requires a law firm to
“ensure that the work of partners and asso-
ciates is adequately supervised, as appropri-
ate” As a result, an attorney cannot ignore a
suspected or known impairment of another
lawyer in the firm.

ABA Formal Opinion 03-429, entitled
“Obligations with Respect to Mentally
Impaired Lawyer in the Firm,” addresses
many of these issues. It notes that the “par-
amount obligation is to take steps to protect
its clients” At a minimum, the firm should
determine the extent of the impairment,
conduct a thorough file review and, if neces-
sary, remove the attorney from responsibil-
ities until recovered from the impairment.’

Change the hypothetical one more time,
and consider your obligations where the
impaired attorney is not associated with
your firm, but is an adversary in litigation.
Importantly, RPC 8.3(a) is not concerned with
whether the subject lawyer is within or outside
your firm. Reporting is mandatory if the ele-
ments of the Rule are satisfied.

When reporting is mandatory, RPC 8.3(a)
requires that the report be made “to a tribu-
nal or other authority empowered to inves-
tigate or act upon such violation” Typically,
a required report is made to a Grievance
Committee. In litigation, the report can be
made instead to the court where the litigation
is pending. In extreme cases involving actual
knowledge of criminal activity, such as theft
from an escrow account, the report can be
made to the office of a prosecutor with juris-
diction to investigate the matter.

RPC 8.3(a) is only concerned with the
misconduct of “another lawyer” Therefore,
there is no self-reporting requirement.
Nevertheless, RPC 1.16((b)(2) requires
withdrawal from representation when “the
lawyer’s physical or mental condition mate-
rially impairs the lawyer’s ability to repre-
sent the client” Further, representation of
a client during a period of impairment may
violate the general rule of competence set
forth in RPC 1.1.

The filing of a report pursuant to RPC
8.3(a) enjoys an absolute privilege, pro-
tecting the reporting attorney from defa-
mation or malicious prosecution claims.®
Additionally, the Court of Appeals held that
a retaliatory discharge of an attorney who
reported the misconduct of another attor-
ney in the firm pursuant to the substantially
similar provision of the former Code of
Professional Responsibility (DR 1-103[A])
was actionable.”

The Role of Lawyer
Assistance Programs
Regardless of whether the mandatory

reporting requirements of RPC 8.3(a) are
triggered, a referral to a LAP is advised and

Mark E. Goidell

encouraged. Whether the subject
attorney is a partner, employee or
colleague in our industry, no law-
yer should suffer with alcoholism,
substance abuse, or mental illness
without treatment. No law firm
should risk discipline or liability
by failing to take action when an
attorney becomes impaired.8

The pervasiveness of alcohol-
ism, addiction, and mental illness
in the legal profession is well doc-
umented. The most recent and
comprehensive study of alcohol-
ism in the legal profession found that over 20
percent qualify as problem drinkers, and that
at least 28 percent of us struggle with some
level of depression, anxiety, or stress.” The
study reached no conclusions about the prev-
alence of cognitive impairments or substance
abuse disorders among attorneys.'0

Recognizing the need for action, the ABA
commissioned a Task Force to recommend
appropriate changes with all stakeholders in
the profession. The ABA Task Force Report
made several suggestions to meet this health
crisis, including those for law firms dealing
with impaired attorneys.!!

The Nassau County Bar Association and
the New York State Bar Association, both
of which have professionally staffed LAPs,
published a Model Policy for law firms.'? The
ABA Task Force Report expressly endorsed
our Model Policy.!® Long Island law firms are
employers that are subject to the New York
State Human Rights Law (Executive Law § 290
et seq.), and may be subject to the Americans
with Disabilities Act (42 US.C. § 12101 et
seq.).1* The Model Policy provides firms with
tools to comply with the law and the RPC
while simultaneously protecting and assisting
our most valuable assets—our attorneys.

Among other things, the Model Policy
expresses a law firm’s commitment to the
well-being of its attorneys and provides the
opportunity for treatment and assistance of
impaired attorneys. Typically, referrals are
made to the LAP, which then directs the
attorney to an appropriate provider for care
and treatment. The LAP then provides mon-
itoring services, sometimes formalized in
a Return to Work Agreement, to support
the attorney and maximize the potential for
recovery. Communications with LAPs are
and forever remain strictly confidential pur-
suant to Judiciary Law § 499 and RPC 8.3(c).

LAPs are critical to the ongoing effort
to enhance attorney well-being and treat
suffering attorneys with confidentiality, com-
petence and care. The Nassau County Bar
Association LAP works with individual attor-
neys and law firms to help attorneys recover
from alcoholism, substance abuse, and men-
tal health issues. The LAP also works with the
Committee on Character and Fitness and the
Grievance Committee for the Tenth Judicial
District. For attorneys who are the subject of
disciplinary complaints or proceedings, there
is a statewide rule authorizing a diversion

program for attorneys requiring assistance.!>

LAPs work with attorneys who seek to take
advantage of the diversion program.

Conclusion

RPC8.3(a) imposes alegal obligation upon
lawyers to report actually known miscon-
duct which violates the Rules of Professional
Conduct and “raises a substantial question as
to that lawyer’s honesty, trustworthiness or
fitness as a lawyer” Failure to comply with
the Rule constitutes grounds for discipline
and may expose the lawyer’s firm to liability.
Frequently, attorneys become aware of these
and less serious matters that may not trigger
the mandatory reporting provisions of RPC
8.3(a) but which may arise from a suspect-
ed concern about alcohol abuse, substance
abuse, or other mental health issue. LAPs
exist to effectively assist such attorneys while
protecting them from public exposure. The
services of LAP are free. Please let our LAP
know if it can be of assistance.

Mark E. Goidell is a litigation attorney in
Garden City. He is a member and former
Chair of the Lawyer Assistance Committee
of the Nassau County Bar Association, and
is a former Director of the Nassau County
Bar Association.
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Santoro: Nursing Home's Claims Against
Child for Parent’s Death Rejected

Sandra Santoros mother was admitted to a
residential health care facility following a hospi-
tal admission for a heart attack. While a patient
at the nursing home, her mother fell, fracturing
several ribs and puncturing her lung. She was
transferred back to the hospital and thereafter
returned to the nursing home. Approximately
one month later, the nursing home discharged
her to her home where she lived with Ms.
Santoro. Three days later, her mother fell at
home while walking to a portable commode
near her bed and fractured her hip, requiring
another hospitalization and surgery. She died
from septic shock ten days later.

Little did Sandra Santoro realize at the time
the nursing home gave her instructions for her
mother’s discharge that it would later attempt
to use those very discharge instructions as the
basis for a third-party action asserted against
her for common-law indemnification and
contribution in a wrongful death lawsuit she
brought as executrix against the nursing home.

Fortunately for Ms. Santoro, the Second
Department in Santoro v Poughkeepsie Crossings,
LLC held that the nursing home’s third-party
action failed to state a cause of action and
dismissed the action.! The courts decision is
important not only for its outcome but also
for its broader implications for any case alleg-
ing negligent supervision of an infirm parent
by an adult child. It is also important for its
explicit declination to impose what the court
called a “new” duty on those who live with
infirm individuals to use reasonable care and
to hold them liable for harm caused by failing
to do so.

A Third-Party Claim for
Negligent Supervision

The nursing home predicated its third-party
action against Ms. Santoro upon her alleged
failure to properly supervise and control the
decedent in disregard of its discharge instruc-
tions leading to her fall at her home and her
eventual passing. The defendant alleged that
Ms. Santoro failed to install a monitoring sys-
tem in her house and to arrange for 24-hour
care, seven days a week, contrary to the defen-
dant’s “clear and explicit instructions as to how
to best care for the Decedent” The defendant
further alleged that the cause of the decedent’s
death was septic shock resulting from C. dif-
ficile colitis, and that her death was in no way
related to the fall in its facility.

Santoro was an appeal from the denial of

plaintiff’s cross-motion pursuant
to CPLR 3211(7) to dismiss the
third-party complaint for failure
to state a cause of action on the
ground that there is no cognizable
claim for an adult child’s failure to
provide adequate supervision to a
parent or other adult family mem-
ber. The motion court found that
issues of fact existed as to whether
Ms. Santoro assumed a duty of
care for the decedent in accordance
with the discharge instructions
and, if so, whether Ms. Santoro
was negligent in the decedent’s post-discharge
care, and whether any such negligence caused
or contributed to the decedent’s death.

The Appellate Division reversed, granting
the cross-motion to dismiss the third-party
complaint for failure to state a cause of action.
The cause of action for common-law indemni-
fication was dismissed because indemnification
principles apply where the entire liability is
shifted to the negligent party, and the defendant
did not allege any scenario under which it could
be held vicariously or statutorily liable for any
negligence of Ms. Santoro.?

The Appellate Divisions analysis of the
cause of action for contribution centered on the
issue of whether Ms. Santoro owed a duty to the
decedent or to the defendant, noting that the
existence of a duty is generally a question of law
for the courts. Upon an exhaustive discussion
of potential legal theories, the court held that
no such duty existed.

Theories of Liability Rejected

Theories the court considered and rejected
included a duty arising by virtue of breach
of contract, a duty of care owed to the pub-
lic at large, assumption of a duty to a third
party based upon gratuitous conduct, volun-
tary assumption of the care of another and
so secluding the helpless person as to prevent
another from rendering aid, and creation of a
legal duty by the legislature.

Breach of contract was rejected because
there was no allegation that Ms. Santoro
assumed a contractual duty to the decedent to
take care of her and to provide treatment for her
condition. No duty of care owed to the public
at large existed because there was no allegation
that Ms. Santoro or her agents set forces in
motion that caused the decedents injuries—
rather, the purported cause of action was based

Ira S. Slavit

upon Ms. Santoros alleged failure
to sufficiently supervise her mother
who had herself set the forces in
motion.

Gratuitous conduct was rejected
as a basis of Ms. Santoros assump-
tion of a duty because there was no
allegation that her failure to exercise
reasonable care increased the risk
of harm or that her conduct placed
her mother in a more vulnerable
position than she would have been
had Ms. Santoro done nothing. The
court observed that failing to act
in accordance with the discharge instructions
is not equivalent to placing the decedent in a
more vulnerable position than if she had done
nothing.

No viable cause of action for breach of a
duty created by the legislature existed because
a private right of action could not fairly be
implied from any relevant legislation.

A Worthy Extension of Holodook

Perhaps the most interesting aspect of the
Santoro decision is how the familial relationship
between the decedent and her daughter affect-
ed the courts analysis of the issue of duty and
public policy considerations related thereto.
There is no common-law duty of a child to care
for a parent.?

The seminal Court of Appeals opinion
regarding the viability of third-party claims
of negligent supervision against a member of
plaintiff’s family is Holodook v. Spencer.* In
Holodook, the father of a four-year-old who
allegedly darted out from between parked cars
and was struck by an automobile sued for per-
sonal injuries, and the defendant then brought
a third-party action against the infant’s mother
alleging she negligently failed to perform her
parental duty to instruct, control and maintain
her child.

Holodook held that a child does not have a
legally cognizable claim for damages against
his/her parent for negligent supervision, and
the absence of a primary cause of action defeats
the counterclaim and third-party complaint.>
The court explained the policy considerations
supporting its holding:

The mutual obligations of the par-
ent-child relation derive their
strength and vitality from such
forces as natural instinct, love and
morality, and not from the essential-
ly negative compulsions of the law’s
directives and sanctions. Courts and
Legislatures have recognized this,
and consequently have intruded
only minimally upon the family rela-
tion.... [T]he cases before us involve
a parent’s duty to protect his child
from injury—a duty which not only
arises from the family relation but
goes to its very heart.?

The Court of Appeals subsequently stat-
ed, “Holodook’s foundation, then, is the con-
cern for the inevitable strain on the family
relationship.””

Although the situation in Holodook, a par-
ent’s duty of care to supervise their child, is of
course the reverse of the situation in Santoro,
a child’s duty of care owed to supervise their
parent, the policy considerations that dictat-
ed the result in Holodook nonetheless apply
equally to Santoro. Further, none of the limited
exceptions to the Holodook rule, such as neg-
ligent entrustment of a dangerous instrumen-
tality, exist in Santoro.

The last point Santoro addressed was the
defendant’s advocation for the imposition of
what the court called a new duty on those who

live with infirm individuals to use reasonable
care and of concomitant liability for harm
caused by the failure to use reasonable care by
affirmative act or omission. An earlier Supreme
Court decision had recognized such a duty,
defining it as a duty owed by “a child who
assumes responsibility for the care of a parent
who is limited by age or illness, or both

The Second Department disagreed, poi-
gnantly stating:

The imposition of such an obliga-
tion carries with it public policy
considerations of possible negative
consequences, since such a general
obligation could discourage per-
sons from residing with the infirm,
discourage children and infirm par-
ents from living together, and dis-
courage the infirm from attempting
to resume independent living. The
circumstances alleged here ‘provide
no justification for creating’ such
a duty.’

Looking forward, it remains to be seen
whether Santoro’s declination to impose a duty
to use reasonable care on those who live with
infirm individuals will be followed in the future
where no parent-child or other familial rela-
tionship exists. Additionally, one of the caveats
of Holodook is that where the duty is ordinarily
owed apart from the family relation, a breach
of that duty is not rendered inactionable mere-
ly because the parties are parent and child.
Holodook gives as such an example the duty to
drive carefully, a duty owed to the world at large
and derived from the parties’ relation as driver
and passenger.'? Subsequent decisions provide
additional examples, such as where a fire causes
harm.!!

Conclusion

Sandra Santoro ultimately avoided what
would be fairly considered to be a nightmare
for any child—being cast in damages for try-
ing to take loving care of her mother. This
would no doubt be just as true for a spouse
caring for a spouse. The result in Santoro v
Poughkeepsie Crossings, LLC is rightly con-
sistent with New YorK’s long-standing public
policy of maintaining family harmony,'? and
is beneficial to the health and well-being of the
elderly and the infirm.

Ira S. Slavit is on the NCBA Board of
Directors and is Chair of the NCBA Plaintiff’s
Personal Injury Committee. He an attorney
with Levine & Slavit PLLC, with offices in
Manhattan and Mineola, representing plain-
tiffs in personal injury cases, and can be
reached at islavit@newyorkinjuries.com.
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Event Data Recorders: Preserving
and Using an Unbiased “"Witness”

Event Data Recorders (“EDRS”) are devices
installed by vehicle manufacturers to control
the vehicle’s occupant restraint systems, includ-
ing airbags and seat belt pretensioners. EDRs
also record important information regarding
crashes, such as vehicle speed, brake status, and
acceleration.! In 2004, the National Highway
Traffic and Safety Administration (“NHTSA”)
estimated that seventy percent of vehicles on
the road were equipped with EDRs.> Today,
manufacturers install EDRs in nearly all vehi-
cles on the road.> While the purpose of EDRs
is to monitor and assess vehicle safety system
performance and improve safety;* the data cap-
tured by EDRs is now commonly used in both
civil and criminal proceedings.”

Although EDR data existed as early as the
1990s, after September 1, 2012, federal regu-
lation defines what constitutes an EDR,® what
data the EDR must record,” and (most impor-
tantly) that manufacturers must make tools
to retrieve the data available to all consumers
within 90 days after the first sale of a new
vehicle.3 Attorneys in both civil and criminal
practice should understand: (1) what data is
available; (2) when the data is available; (3) how
to preserve and retrieve the data; and (4) how to
effectively use the data.

What’s In the EDR?

Vehicles equipped with an EDR—as defined
in 49 CFR § 563.5—must record: vehicle speed,
engine throttle, brake status (on or off), and
throttle position in the time period five seconds
before the crash at one-second intervals.” The
EDR must also record seatbelt status, delta-v,
airbag warning lamp status, airbag deployment
time, time between crash events, and whether a
full record of the crash is saved.!?

In addition to the mandatory requirements,
manufacturers may also choose to include more
information in the EDR capabilities, including:
occupant size, steering input, vehicle roll angle,
and outside temperature (to name a few).!!
Regardless of whether a manufacturer chooses
to include the “optional” data elements, EDR
information can be used to examine pre-crash
motion (e.g., speed and direction of travel
through an intersection), establish a collision
sequence or order of events, put someone
behind the wheel of the vehicle, and even eval-
uate injury potential.

It is relatively easy to find out if a vehicle is
equipped with an EDR because manufacturers
are required to include that information in the
owner’s manual.!? It is not as readily apparent
whether or not data will exist after a crash
event. EDR data is recorded only if a non-trivial
(“near-deployment event”) situation occurs, or
an event occurs requiring an airbag to deploy
(“deployment event”); no data is recorded by
the EDR under normal driving conditions.'?

In the event an airbag is deployed, barring
any power failures during the recording process
of the EDR, that information is saved in a way
that it will not be recorded over.!4 However, in a
near-deployment event (an event severe enough
to trigger the sensing diagnostic module which
initiates occupant restraint systems, but not
severe enough to deploy the air bags) the data
is temporarily recorded and will be cleared after
approximately 250 ignition cycles.!?

Obtaining EDR Data in Discovery

In near-deployment event situations, liti-
gants are encouraged to send preservation let-
ters in order to put parties to potential litigation
on notice of their duty to preserve evidence.'®
Additionally, to thwart potential claims of spoli-
ation of evidence, it is prudent to place all inter-
ested parties on notice of the time and place
for the downloading of information from the

event data recorder and any related
inspection of the vehicle.'” As a
matter of course, attorneys should
make a demand for disclosure of
information from event data record-
ers as part of standard discovery
demands in any case involving an
automobile accident.!®

Another factor to consider in
obtaining and preserving EDR data
is who owns the data. New York
State Vehicle and Traffic Law §
416-b defines “owner” as: “a person
having all the incidents of ownership, including
legal title; a person entitled to the possession
of a vehicle as the purchaser under a security
agreement; or a person entitled to possession
of the vehicle for more than three months as a
lessee pursuant to a written agreement”!® As a
practice tip, keep in mind that if an insurance
company takes ownership and title of a totaled
vehicle, that company becomes the owner of
the data. If a vehicle, shortly after an accident,
falls into the hands of an uncooperative third
party, attorneys should make use of available
procedural devices for obtaining pre-litigation
discovery so that the vehicle may be inspected
and information from the event data record-
er may be retrieved and preserved.?

Obtaining the data requiresa crash data retriev-
al system that permits a user to connect a laptop
computer to an EDR, download the record-
ed data, and display it in the form of graphs
and tables.”! Bosch is the world leader in EDR
information and imaging technology.> The
Bosch Crash Data Retrieval (“CDR”) Tool can
download vehicle crash data from the largest
selection of automobile manufacturers. Once
downloaded, the raw data is converted into a
readable format. While an attorney is certainly
capable of reading the graphs and tables, inter-
preting that information pre-trial may require
an expert, and will certainly require an experts
testimony at trial.

Introducing EDR Data at Trial

It is well settled that data obtained from
an EDR is admissible in court under both the
federal Daubert>3 and New York Frye?* stan-
dards.?® When data from an EDR is properly
analyzed, experts in accident reconstruction
can use it as an impartial source of evidence.2
In some cases, civil liability may attach with
the only witness being the evidence established
from the driver’s own car.?’

However, EDR data is still susceptible to an
array of attacks from competing experts. Such
attacks may include claims of: false reporting of
seat belt status, loss of electrical power creating
issues with the data, recorded-speed errors
and data limitations, missing data, incomplete
information on fault codes, unreliable accelera-
tion data, and misleading interpretations of air
bag deployment timing data.?8

In most cases, an expert called to testify
needs to be familiar with crash reconstruction
principles or be an expert in crash reconstruc-
tion itself.2? Examples of experts and potential
methods of admitting the EDR data include:
an accident reconstructionist with training in
EDR technology,®® a manufacturer representa-
tive laying a business record foundation,>' and
members of law enforcement or investigators
with accident reconstruction training.

Kyle Schiedo is a personal injury and crim-
inal defense associate attorney at Collins
Gann McCloskey & Barry, PLLC in Mineola.
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The Importance of Having Practice Systems in
Place to Help Avoid Grievances and Malpractice

Practicing in the field of grievance defense
reveals one apparent and frustrating fact: that
most grievances and malpractice findings are
the result of mistakes rather than intentional
misconduct.! We believe that the firms that
are successful in avoiding these mistakes have
developed and implemented successful sys-
tems to manage most aspects of their practice.
The purpose of this article is to stress the fact
that systems can be highly beneficial not only
to multi-attorney firms, but also to small and
solo practices.

Systems

There is nothing to fear in the word “sys-
tems.” In the context of running a law firm, a
system is simply a way of doing a task that is
clearly definable and teachable. Systems provide
clarity to both the attorneys who implement the
systems and the staff members who operate
within the parameters set by the attorney.

The best systems are created, modified
and implemented with the continued involve-
ment and cooperation of both the attorney
and the staff member(s). Not only are sys-
tems helpful to running a practice, there is a
strong argument that systems are required by
the Rules of Professional Conduct in order to
meet many of the minimum ethical standards
set forth therein.

Communication

Rule 1.4 of the Code of Professional Conduct
sets forth various circumstances where a lawyer
is required to communicate with his/her client.
For example, attorneys are mandated to “keep
the client reasonably informed about the status
of the matter” Rules of Professional Conduct,
Rule 1.4(a)(3). Therefore, it is not just advisable
to implement a system of communicating with
your clients, it is required if you are to meet the
communication requirement.

On a practical level, satisfying this Rule can
be accomplished in several ways. First, if the
attorney, or the firm, has the resources, case
management programs provide a great way of
scheduling calls to clients on a set basis. For
example, you could set up your files in such
a way that each client is contacted every 3-4
weeks via phone or email. The call/email could
be as simple as informing the client that noth-
ing of substance is going on.

In reality, to a client in today’s world of
constant interaction, the fact that you have
communicated is often just as important as the
content of the communication. An attorney
must be able to establish that he/she regularly
communicates with his/her clients. An easy
way to accomplish this would be utilizing a case
management system that records past commu-
nications and prompts future communications.

Google Sheets

If the attorney does not have the resources
to purchase a case management system, a free,
self-designed system is easily created using
Google products. Using the example of client
contact above, an attorney could enter each cli-
ents name in “Google Sheets,” Google’s version
of a spreadsheet. In the column next to the cli-
ents name could be multiple columns entitled
“Date/notes” In those columns, the attorney
could enter the date of contact with the client
and any notes regarding that conversation.
This document can be modified and changed
as needed. It is free, easy to use and helps the
attorney track communication with the client.
A reminder to communicate with a client in the
future can be entered into a separate calendar
with notification capabilities.

Systems are more than just knowing how
to prosecute a personal injury action or how to

defend a criminal pros-
ecution  successfully.
Systems can and should
be applied to every
aspect of your firm and
practice. For example,
the moment a phone
call or email comes
into the office from a
potential client a system
should apply. Indeed,
your firm should have
systems that apply from
that point all the way
through to the completion of the case when
you issue your close out letter unambiguously
terminating the representation and engaging in
cross marketing.

While we will try to discuss a few generic
systems that apply to most firms, please note
that while every law firm should have systems
in place, those systems will vary from firm to
firm depending on many factors. Such factors
include the firms’ practice areas, the number
of lawyers, the experience of the lawyers,
staffing, etc.

Chris
McDonough

Intake

One system that can and should be imple-
mented in almost every firm is establishing
your mission statement and the role each mem-
ber and employee plays in accomplishing that
mission. Each member of your firm and your
staff must understand the goals of your prac-
tice. This not only puts everyone on the same
page going forward, it also builds a stronger
team feeling within your practice that should
result in greater productivity and pride of effort.

One system that is essential to every law
practice is your intake system. Intake starts with
the phone call or other communication from a
potential client or referral source. This includes
such basics as which staff member(s) answer
the phones, what they say when they answer,
how they direct the calls, how they make and
transmit messages regarding incoming calls
to the appropriate staffer or attorney, and how
they confirm that the potential client com-
munication has been forwarded to the proper
person or persons.

If that potential client becomes
a client, you must have a reten-
tion system that

includes an intake
report memorializing
the interaction with
the client, the purpose
of the retention, the
potential limits of the
retention, whether a
case is accepted fully
at that time or just

for investigation, and

e ]| other pertinent
Thomas J. information, goals, etc.
Foley Intake must include a

system for a conflict
check of the client and all interested, poten-
tial parties, witnesses, etc. The intake system
should also provide for a rejection letter if the
case is not accepted, or a referral to another
lawyer as appropriate.

Once the decision to accept the client is
made, you should have a system for crafting
a written retainer agreement to be signed by
the client, creating an appropriate file (physi-
cal or electronic) and assigning the appropri-
ate personnel.

The next system impacted could be putting
the case on a litigation track, scheduling the
next meeting, calendaring a court date, etc.,
depending on the nature of the case and what
needs to be done. You should have a system
in place to assure that each new case is prop-
erly scheduled, and every important date or
task memorialized; preferably on a multi-user
accessible calendar system that includes regu-
lar reports and alerts as to all upcoming tasks
and dates.

Escrow

Perhaps the most important system should
apply to escrow. The best system for dealing
with escrow comports with Rule 1.15. Here is a
sample system to consider:

o All checks received that are to be deposited
in escrow, must be given to a specific desig-
nee / account signatory;

o A client / case ledger is created to thor-
oughly memorialize every financial aspect
of the transaction;

o The designated attorney-signatory is
responsible for depositing the check in
the firms escrow / IOLA account at des-

ignated bank. A copy of the check and
deposit slip must be given to the firm’s
accountant or other designee;

o Checks for this account are blue in
color and kept under lock and key.
Attorney-signatories are the only firm
members authorized to access these
checks. The checks and deposit slips for
this account shall reflect that it is the
firm’s escrow account;?

o The firm shall always maintain a balance
of $200 to cover any expenses reasonably
necessary to “maintain the account or to
pay account charges;”

« Upon receipt of an escrow check, the firm
shall promptly notify the client of receipt of
the check;*

o After depositing the check in the bank,
an entry shall be made in Quickbooks
of the deposit. The entry shall identify
the date, source and description of each
item deposited;

o Entries shall be made of all debits from the
account that identify the date, payee and
purpose of each withdrawal or disburse-
ment. All entries and disbursements must
be entered into the case/client ledger and
the inclusive account ledger.

o The following shall be maintained for seven
years on the account: all checkbook and
check stubs, bank statements, prenumbered
canceled checks, deposit slips, wire instruc-
tions, ledgers, and any other document or
record relating to funds received in trust;®

o This account must be reconciled monthly.

Conclusion

The purpose of this article is not to rec-
ommend or design systems for your practice
or highlight every system available. As every
practice is unique, so are the systems necessary
to achieve the goals of your firm. Our purpose
is to suggest to every lawyer that systems are
essential to practicing more effectively, to cre-
ating a strong team environment, and avoiding
grievances and malpractice claims.

Moreover, while creating systems takes time
from your practice to set up, in the end properly
created and managed systems will save you
time, effort and stress.

Finally, understand that the mere creation
and institution of systems is not enough. The
importance and necessity of your systems must
be reinforced regularly and your staft’s adher-
ence to the systems must be enforced. The
lawyer responsible for managing the office must
continually confirm that each member of your
team understands the systems in place, under-
stands why they are important and is using them.

Chris McDonough is special counsel to
Foley Griffin, LLP. Mr. McDonough has
over 30 years’ experience practicing exclu-
sively in the field of grievance defense and
risk management.

Thomas J. Foley is a partner at Foley
Griffin, LLP. Mr. Foley concentrates his
practice on plaintiff’s personal injury and
attorney grievance defense. In addition, Mr.
Foley serves as an adjunct professor at St.
John’s University School of Law.

1. While this conclusion is anecdotal, it is based upon our
combined experience in the field.
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Proving the Family Tree: Navigating A
Kinship Proceeding in Surrogate’s Court

When a decedent dies without a will and
leaves only remote heirs behind, a kinship
proceeding is born. The client, as a prospec-
tive heir, is now tasked with proving the family
tree before estate assets can be distributed. As
the practitioner, the goal is to establish that
the client is entitled to inherit and eliminate
the possibility that any unknown heirs exist.
Depending on the size and scope of the family
tree, this may be a daunting task. However, a
kinship proceeding provides a unique oppor-
tunity for the attorney to assume the role of
detective, genealogist, and litigator.

In many cases, the surviving relative does
not learn about the decedent’s death until
contacted by a third party, such as an heir
search company or the public administrator.
The client now looks to the practitioner to
help navigate a kinship proceeding. The client
may feel frustrated with the task of proving
kinship, especially when the surviving mem-
bers of the family are in agreement about who
should inherit. However, the steps required
to prepare for a successful kinship hearing
should not be taken lightly, even if there is no
dispute among the surviving heirs. The prac-
titioner should manage the client’s expecta-
tions while explaining the items needed to
adequately prepare for a kinship hearing.

The Commencement of a
Kinship Proceeding

Unlike a probate proceeding, which is typ-
ically commenced by a nominated executor,
kinship proceedings often manifest when the
public administrator is appointed to act as the
fiduciary due to an absence of family mem-
bers with standing to administer the estate.
For instance, under New York law, when the
sole living relative of the decedent is a first
cousin, he does not have standing to become
a fiduciary. Instead, the public administrator
will become the fiduciary.!

While the public administrator is busy
administering the estate, several months
may pass before the administration is com-
pleted and the estate accounting is filed. The
practitioner should use this precious time
to gather as much information as possible
to draft a complete family tree and gather
supporting documentation.

The fiduciary’s accounting, once filed, will
demonstrate the assets collected and expenses
paid. It will also list so-called “alleged heirs”
They are “alleged” because kinship has not yet
been proven. At this point, objections to the
designation of the clients as “alleged heirs” must
be made as well as a request to schedule the kin-
ship hearing. The act of filing these objections
commences the kinship matter. It signals to
the fiduciary and the court that an alleged heir,
sometimes called a claimant, intends to prove
their relationship to the decedent.

Once objections are filed, the court sets a
date for a preliminary conference to set dates
for discovery to be exchanged and a date for
the kinship hearing. The kinship hearing
date is crucial because all proof must be
submitted within one year of that date.? The
time to complete proof is limited to prevent
ongoing delay and to allow the fiduciary to
settle the account and be discharged.?

The Kinship Hearing

The kinship hearing is a trial of the family
tree where all parties will have the chance
to question and probe the evidence present-
ed. The practitioner representing the alleged
heirs may need to contend with both the
public administrator as well as a guardian
ad litem representing unknown heirs, who
will seek to probe or unravel the evidence

presented. As the fidu-
ciary of the estate, the
public administrator
has an interest in hav-
ing the court’s determi-
nation of the true heirs
and a full discharge
on the approval of the
accounting. Therefore,
if documentary evi-
dence is missing, the
public administrator
will object to any dis-
tribution subject to the
submission of proper evidence.

In addition, a court always appoints a
guardian ad litem in kinship proceedings on
behalf of potential “unknown heirs” Her role
is to perform due diligence and to review the
evidence to determine whether any unknown
heirs exist and are entitled to share in the
inheritance. Lastly, the Attorney General is a
statutory party and will have the opportunity
to appear.4

The hearing is held in the Surrogate’s Court
of the decedent’s domicile and before a court
attorney referee.” Kinship hearings are tried
by the court only; juries are not available for
this purpose.® The court attorney referee is the
finder of fact and may also ask pointed ques-
tions to the extent she believes that some fact
or issue needs to be clarified for the record.
The burden of proof for the claimant is the fair
preponderance of the evidence.”

Thus, it is not enough to show that the cli-
ent is related to the decedent, the practitioner
must also prove that there is no one closer in
lineage to the decedent that may cut off the
client’s right to the inheritance. In New York,
the legal right to the assets of the estate is
governed by § 4-1.1 of the Estates Powers and
Trusts Law (EPTL). For example, if the claim-
ant is a first cousin of the decedent, she must
prove the entire family tree up to grandpar-
ents on both the maternal and paternal sides.’

The Investigation and
Collection of Evidence

The investigation phase can unearth fam-
ily information that may be helpful or, on
occasion, harmful to the case. This makes for
interesting investigative work. The best way
to start the investigation is to conduct inter-
views with the client, friends, co-workers and
neighbors of the decedent to develop a con-
sistent and corroborated family tree. Since
the family tree is at the heart of the evidence
presented at the kinship hearing, the impor-
tance of developing it through exhaustive
investigation and documentation cannot be
stressed enough.

A thorough examination of the dece-
dent’s personal items may lead to helpful
information, especially if the claimant has
limited information regarding the family’s
genealogy. When the public administrator
is the fiduciary, it will have accumulated a
file of the decedents personal documents,
such as the decedent’s certified documents,
letters, photos, address book and cell phone.
An appointment can be made to view and
copy these items. Even though the originals
must remain with the public administrator,
they can be deemed to be part of the record
at the hearing.

Once established, the family tree will act
as a roadmap to determine what documents
and testimony are necessary to prove the tree
at the hearing. Documentary proof for each
individual on the tree is required, which may
include a birth certificate, baptism record,
marriage record, death certificate, obituary,

Amy F. Altman

prayer cards, and cen-
sus records. When a
document is preserved
by the State of New
York, such as a certi-
fied copy of a birth,
marriage or death cer-
tificate, it is considered
self-authenticating
under CPLR § 4540
and may be admitted
into evidence as an
exception to the hear-
say rule.” If there is sufficient documentary
evidence to establish the birth, marriage and
death of an individual on the tree, other
extrinsic evidence such as holiday cards, pho-
tos, letters and even third party affidavits are
superfluous. In this instance, throwing in the
“kitchen sink” may raise hearsay objections at
the kinship hearing.

Because the United States is a country
of immigrants, in many cases, records will
need to be retrieved from overseas. This may
present unique challenges, depending on how
accessible and well maintained the records are
in the foreign country. The client may consid-
er retaining a reputable genealogist to obtain
hard-to-get documents the average layperson
or attorney cannot procure. In New York,
foreign documents will also require authenti-
cation pursuant to CPLR § 4542.

Other considerations include obtaining
records for individuals who survived the
decedent but died some time later, otherwise
known as a post-deceased relative. Efforts to
establish the fiduciary for the post-deceased
relative’s estate will become necessary to
prove that branch of the family tree. Ideally,
after all documentation is collected, the prac-
titioner will create a binder that includes
the final family tree and original certified
documents for each member of the tree. This
binder will be copied and circulated at the
hearing with the intention of entering all of
the documents into evidence.

In addition to the documentary evidence
that has been prepared well in advance of the
hearing, testimony is required. Ideally, only
two witnesses should be prepared to testify.
The first witness should be a person who has
known the decedent but is not an interested
party (that is, he does not benefit financially
from the proceeding).

The disinterested witness’s primary pur-
pose is to testify regarding whether the dece-
dent had a spouse or issue, and to connect the
decedent to the larger family tree.!? In New
York, an interested party cannot testify with
respect to any transaction or communica-
tion with the decedent pursuant to the Dead
Man’s Statute,'! and a kinship hearing is no
exception. Therefore, the interested heirs are
not allowed to testify about the decedent in
any way. During the investigative stage, the
practitioner should already be thinking about
which non-interested family member can be
selected to testify.

Kristen M. Walsh

The second witness may be the claimant,
who can testify to the remainder of the family
tree and pedigree information already per-
sonally known to him about every individual
in the family tree, other than the decedent.
Statements of personal and family history
fall under an exception to the hearsay rule in
New York.!2

Proving the Family Tree

The family tree chart is offered for iden-
tification purposes prior to the testimony of
the witnesses. It acts as a guide and checklist
to make certain that each individual on the
family tree is accounted for through the wit-
nesses testimony. The court attorney referee
may review each document, subject to an
objection, and then admit it into evidence.
The client may request to have the original
binder of documents returned after the mat-
ter concludes.

To the extent there are open issues, such
as an outstanding death certificate, the matter
will remain open pending submission of all
outstanding documents. Every effort should
be made to obtain the missing documents as
quickly as possible, given the one-year time
limit for proving the family tree.!?

Once all documents are submitted, the
respective parties rest their cases and await
the report and determination of the court
attorney referee and report of the guardian
ad litem. If the kinship hearing is successful,
the Surrogate will issue a decision and order
outlining the distribution to the client, as a
lawful heir.

Amy F. Altman is a partner and head of
the trusts & estates department in the
Long Island office of Abrams, Fensterman,
Fensterman, Eisman, Formato, Ferrara,
Wolf & Carone, LLP and Co Vice-Chair of
the NCBA Surrogate’s Court Estates and
Trusts Committee.

Kristen M. Walsh is an associate in the
trusts & estates department at Abrams,
Fensterman, Fensterman, Eisman, Formato,
Ferrara, Wolf & Carone, LLP and a member
of the NCBA Surrogate’s Court Estates &
Trusts Committee.

1. SCPA § 1001(f)(i).

2.22 NYCRR § 207.25(a). If the kinship proceeding was
brought in an administration proceeding, then proof
must be completed in six months. See 22 NYCRR §
207.25(b).

3. Ibid.

4. SCPA § 316.

5. SCPA §§ 205(1) and 506.

6. SCPA § 502.

7.2 Harris N.Y. Estates: Probate Admin. & Litigation

§ 27:3 (6th ed.) citing Matter of Deluca (Dec. 19, 2011)
N.Y.L.J. Slip Op 52U (Sur. Ct. Nassau Co).

8. EPTL § 4-1.1(d)(4) and Fritz Weinschenk, “An Update
on Kinship Proof in Surrogate’s Court,” NYLJ (Oct. 9,
1992), at 1 col, 1.

9. CPLR § 4540 and § 4521.

10. If the decedent did have a spouse or issue that
divorced or predeceased, as the case may be, then that will
need to be presented.

11. CPLR § 4519.

12. New York Code of Evidence, Rule 804(b).

13. If the open issues cannot be resolved in this time-
frame, the funds will be deposited with the New York
State Comptroller’s office. In this case, review SCPA §
2225, which creates a presumption that the claimants are
the only heirs if certain criteria are established.
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ing or recklessness on the part of the officer or employee”
(emphasis added).

11. “The duty to defend shall not arise where the
Corporation Counsel determines that the injury or
damage complained of was the result of the intentional
wrongdoing or recklessness of the officer or employee”
(emphasis added).

12. 162 A.D.3d 1463 (2018).

13. Cf. Wilson v. City of Chicago, 6 F.3d 1233 (7th Cir.
1993) (holding that police officer’s torturing a suspect to
obtain a confession is within the scope of employment).
14. See Terese E. Ravenell & Armando Brigandi,

“The Blurred Blue Line: Municipal Liability, Police
Indemnification, and Financial Accountability in Section
1983 Litigation,” 62 Villanova L. Rev. 839, 872 (2017).
15. Beth Fertig & Jim O’Grady, “Twenty Years Later: The
Police Assault on Abner Louima and What It Means,”
WNYC News (Aug. 9, 2017), available at https://tinyurl.
com/svkn2wm (quoting former United States Attorney
Zachary Carter).

16. Id.
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SELF-EDUCATE WHILE YOU SELF-ISOLATE

STV

INTRODUCING CLE ON DEMAND

The Nassau Academy of Law is now offering CLE on Demand, a
new way to earn your CLE credit from the convenience of your
desktop, laptop, phone, or tablet. We will continue to update and
add more programs.

FREQUENTLY ASKED QUESTIONS

What is on-demand? An on-demand program is a recording of a
previously held Academy seminar that is accessible at your
convenience; this format may be paused or stopped, and if you
choose, taken in segments over time.

How do I select the programs that I wish to view? Simply click on

You can pause or stop the viewing just as you would for any other
video you watch online.

How do I get credit for viewing? Throughout the recording, you

Simply write those codes on the attorney affirmation form that will
be provided to you via our website. Please date and sign the form
upon completion of viewing/listening to the program, and return
the form(s) to the Nassau Academy of Law via email at
academy@nassaubar.org. A certificate of attendance will be
generated as soon as we can. New York attorneys should retain a
copy of the affirmations along with their New York CLE certificate
of attendance.

I’'m a newly admitted attorney. Can I take advantage of the
service? Newly admitted attorneys can view the programs that offer
professional practice credits. Skills credits and ethics credit are not
available via our on-demand service as this format does not allow
for audience questions during the program.

What is the cost for the on-demand service? On-demand titles are
free to current NCBA members.

Where can I find the on-demand page on your website? Please
visit nassaubar.org and click on CLE. There will be a drop-down

link for CLE on Demand.

the title that you wish to view and it will automatically start playing.

will hear a code, or codes, depending on the length of the program.

PRACTICE AREAS AVAILABLE ON DEMAND
ALCOHOL AND BEVERAGE LAW

ALTERNATIVE DISPUTE RESOLUTION/
MEDIATION

APPELLATE PRACTICE
BANKRUPTCY
CANNABIS LAW
CIVIL RIGHTS
CORPORATION, BANKING AND SECURITIES
CRIMINAL
DISTRICT COURT
DIVERSITY AND INCLUSION
EDUCATION
ELDER
ENVIRONMENTAL
ETHICS
FEDERAL COURTS
GUARDIANSHIP
HOSPITAL AND HEALTH
IMMIGRATION
INSURANCE
INTELLECTUAL PROPERTY
LABOR AND EMPLOYMENT
LANDLORD/TENANT
LAW FIRM MANAGEMENT/MARKETING
LAWYERS ASSISTANCE
LGBTQ
LITIGATION
MATRIMONIAL AND FAMILY
MEDICALLEGAL/MEDICAL MALPRACTICE
MUNICIPAL
PERSONAL INJURY
REAL PROPERTY
SPORTS, ENTERTAINMENT AND MEDIA
TECHNOLOGY
TRUSTS AND ESTATES
WOMEN IN THE LAW

Zai
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ON-DEMAND LIBRARY OF TITLES

- of Talking to a Jury

st Practices in Guardianship: An Evening with the Guardianship Judges

nnabis and the Law

anging the Unchangeable: Irrevocable Trusts: What Can and De(Can’t) Be Done

llaborative Mediation

ating and Maintaining a Successful Practice

minal Law and Procedure Update 2019

minal-Immigration Review: Best Practices When Defending Non-Citizens

an’s Hour: Federal Sentencing, Prosecutorial Power, and Some Wisdom from My Cousin Vinny
an’s Hour: 1,4-dioxane, PFOA, PFOS: Emerging Toxic Crisis for Long Island Municipalities and Real Property Owners
an’s Hour: Age of Enlightenment: Criminal Discovery Laws

an’s Hour: Ask the Expert: Robert Freeman, NYS Commission on Open Government

an’s Hour: Asylum Law 2019: The Crisis At and Inside our Borders

an’s Hour: Being a Lawyer: Discovering and Defining Your Professional Personna

an’s Hour: Changes to New York Bail and Criminal Discovery Laws

an’s Hour: Cryptocurrency: Tax Reporting and Enforcement

an’s Hour: Debtor and Creditor Law Update: New York’s New Voidable Transactions Act

an’s Hour: Deposition Preparation

an’s Hour: Domino Theory: Proving Proximate Cause at Trial

an’s Hour: E-Discovery Made Simple: Part 2

an’s Hour: Ethical Dilemmas that Cause Sleepless Nights

an’s Hour: Ethical Obligations to Maintain Confidentiality in an Electronic Age

an’s Hour: Flying South for the Winter: New York/Florida Estate Planning and Elder Law Considerations
an’s Hour: Fundamentals of Motion Practice as Viewed from the Bench

an’s Hour: Gerrymandering and its Impact on Communities of Color

an’s Hour: Getting in the Spirits: Alcohol and Beverage Law Primer

an’s Hour: Grievance Process

an’s Hour: Health Care Decision Making: Who, What, Where, Why, How?!

an’s Hour: Holmes and the Crafting of American Constitutional Jurisprudence

an’s Hour: I is for IOLA

an’s Hour: LGBTQ Issues in Employment Law

an’s Hour: Non-Traditional Discovery Tips and Tricks
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The Unintended Consequences of the Housing
Stability Tenant Protection Act of 2019

On June 14, 2019, the New York State leg-
islature passed The Housing Stability Tenant
Protection Act of 2019 (“HSTPA”).! This stat-
ute represents a major overhaul of the state’s
housing laws. It's been widely reported that
the major impetus behind the legislation was,
as the name suggests, to stabilize the housing
industry by providing greater protections to
tenants under the law. There have, however,
been a number of unforeseen consequences
since the HSTPA’ enactment that Albany law
makers certainly did not forsee.

Bloomberg News reported on January
27, 2020 that sales of apartment buildings
in New York City fell by 36% in 2019, and
that the money spent on those sales fell by
40%.> The reason for this decline in real
estate values, throughout New York City
and statewide, is due to the new restraints
the HSTPA has placed on the owners of rent
regulated apartments.

The Eviction Paradox

A major benefit for owners of rent reg-
ulated apartments under the Emergency
Tenant Protection Act (in Nassau County),
or the Rent Stabilization Code (in New York
City), has been that once a tenant vacated, the
landlord was entitled to raise the registered
rent. This was previously achieved by taking
a vacancy increase with each new tenancy.

With substantial rent increases, on aver-
age 18% of the legal regulated rent,? land-
lords were motivated to commence summary

holdover proceedings in housing
court. The goal of these actions
was to evict tenants thus securing
an eventual hike in the rent with
every new vacancy lease offered.
With the HSTPA in place, land-
lords are now less inclined to evict
tenants that may be keeping up
with their monthly rent payments
but violating the terms of their
leases or the rent regulation laws
in other ways.

Is a decline in the number of
eviction cases commenced necessarily a bad
thing? At first glance, it’s not; for there will
be fewer cases clogging up the courts’ calen-
dars with fewer financially burdened tenants
facing the risk of eviction. These seem like
positives. But what the legislature failed to
consider was how this would affect other
tenants that are in good standing. Namely by
removing this vacancy increase, New York
State effectively eliminated a landlord’s finan-
cial incentive to commence a holdover evic-
tion proceeding against a good-paying, but
badly behaving tenant.

Accordingly, there may no longer be
any alternative for the other tenants in a
rent stabilized building who have to live
alongside the tenant creating a nuisance in
their apartment. The same could be said
about the neighbors of a tenant who may be
engaged in illegal activity in their rental unit

Higa = =

Tax Defense & Litigation

Harold C. Seligman has been a member of the
United States Tax Court since 1987.

He has represented individual and corporate clients
in hundreds of tax cases, both large and small,
over the past 30 years against the IRS and New York
State Department of Taxation and Finance.
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Melissa S. Levin

or the tenant illegally subletting
their regulated apartment to unde-
sirables coming and going at all
hours of the day or night. Without
the highly sought-after vacancy
increase as a motivation for land-
lords, it appears the only thing for
the rest of the building’s occupants
to do is to lower their expectations
of “apartment living”

The legislature as well seems
not to have realized that a decline
in the number of eviction pro-
ceedings would essentially create a newly
accentuated affordable housing shortage.
Since the end of World War IJ, the legislature
has consistently enacted rent regulation laws
to address the persistent housing emergency
situation and guarantee low-income individ-
uals a sufficient supply of affordable housing
options. By eliminating previous incentives
for landlords which would have increased the
supply of vacant units, New York is likely to
be in store for a new affordable housing stor-
age, one that this time is being fostered by the
very government tasked with preventing it.

Repairs Left Undone

Another major way the HSTPA has
detrimentally affected rent regulated apart-
ments is the new cap it has placed on
a landlord’s ability to share the costs of
enhancements to individual apartments
(i.e., installing a new oven) or to build-
ing-wide capital improvements (i.e., replac-
ing a leaky roof) with the tenants who ben-
efit from them. Prior to the enactment of
the HSTPA, landlords would complete ren-
ovations on rent regulated apartments and/
or buildings, and pass along the renovation
costs in the form of fractional monthly rent
increases to their tenants.

With the HSTPA now law, landlords
have been severely limited in their ability to
pass along these renovation costs. As such,
landlords have cut back exponentially on
upgrading and improving their buildings and
the apartments contained therein. In fact, a
recent survey conducted by the Community
Housing Improvement Program (“CHIP”)
revealed that 69% of building owners in New
York City have cut their spending on apart-
ment upgrades by more than 75% since the
HSTPA was enacted.*

Not only does this hurt the tenants who
have to live in these unrenovated/unrepaired
buildings and/or apartments, but it also has
an impact on the overall economic picture.
For it devalues the overall housing market
and has resulted in massive layoffs in the
construction industry statewide.

The HSTPA has also further eliminated
a landlord’s ability to eventually deregulate
rent regulated apartments (i.e., charge mar-
ket rates) once the legal rent reached a high
“threshold” level. This has caused a tremen-
dous drop off in the sale of regulated buildings
due to a declining valuation of the market.

Financial Consequences
for the Most Vulnerable

Additionally, the HSTPA now mandates
that a landlord may only accept one month’s
security deposit at the inception of a tenan-
cy. This change negatively affects not only
landlords but low-income tenants as well. It
used to be that when a landlord was hesitant
to approve a prospective tenant’s application
due to a prior bankruptcy filing or a recent
change in employment, the landlord could
ask for three months’ rent upfront “just in
case” there was a problem.

Now these marginal renters that landlords
were unsure of are more likely to be rejected
for housing outright. When an owner can no
longer demand more than one month’s secu-
rity deposit, prospective tenants who don't
have the best credit history or financial sta-
bility will have a harder time being approved
for an apartment in the first place.

Finally, its disconcerting to believe that
the legislature intended the minor child of
a tenant to be named as a respondent in
an eviction proceeding. Unfortunately, as
a result of the HSTPA, this has become a
reality. Before the passage of the new law,
the general rule of practice was that minor
children in a unit need not be named as a
respondent-occupant in a summary hold-
over proceeding.

The HSTPA now specifically requires
that no tenant or lawful occupant shall be
removed from possession unless they are
specifically named in the petition. The leg-
islature may not have specifically intended
for this to result in landlords naming minors
in eviction actions, which may effectively
ruin a child’s financial credit before he or
she reaches the age of majority. Nevertheless,
the most prudent way to interpret this new
requirement is for a landlord’s attorney to
name every single individual living in an
apartment, regardless of age, in order to
actually be able to regain legal possession of
the premises.

While the legislative intent behind the
HSTPA may have been to afford greater pro-
tections to tenants navigating a system that
has traditionally favored landlords, it appears
that much of the Act has actually worked to
accomplish just the opposite. Only time will
tell whether the HSTPA really does remedy
the problems it set out to solve, or whether
it has merely created new ones for all those
involved in housing law.

Melissa S. Levin is a partner at Horing
Welikson Rosen & Digrugilliers, P.C., practic-
ing in commercial litigation, housing law, real
estate, and administrative law. She can be
reached at mlevin@hwrpc.com.

1. Housing Stability and Tenant Protection Act of 2019,
Senate Bill S6458, enacted June 14, 2019.

2. “Oshrat Carmiel, NYC Apartment Building Sales Plunge
After New Rent Law Dents Value, Bloomberg News (Jan.
27, 2020), available at https://bloom.bg/2UdIc6C.

3. See New York City Rent Guidelines Board Orders
42-51, available at https://bit.ly/3aYQVjU.

4. Editorial Board, “Killing the City’s Housing Stock:
Another Progressive ‘Victory,” New York Post (Jan. 26,
2020), available at https://bit.ly/2w312pd.

For Information on
LAWYERS'
AA MEETINGS
Call
(516) 512-2618




General / OCA

Nassau Lawyer m April 2020 m 15

Lawyer, Ballplayer, Spy: The Many Lives of Moe Berg

First Inning

Maybe I'm not in Cooperstown like so
many of my baseball buddies, but I'm happy I
had the chance to play pro-ball and am espe-
cially proud of my contributions to my country.
Perhaps I could not hit like Babe Ruth, but 1
spoke more languages than he did.

—Moe Berg

Appropriating Churchill's words, it
could rightfully be said that Morris “Moe”
Berg was “a riddle, wrapped in a mystery,
inside an enigma” One of the most intrigu-
ing personalities in baseball history, Moe
Berg cut a larger-than-life figure in the
annals of American espionage. Berg was
equally at home in a ballpark or some exot-
ic foreign locale.

A graduate of Columbia Law School, Berg
was a member of the New York Bar who
practiced law during the off-season. Being a
Wall Street lawyer was but one of the various
roles that Berg assumed in an enigmatic life
that raised more questions than it answered.

Berg was the consummate polymath. It
has been said that he spoke anywhere from
six to sixteen languages. He played fifteen
seasons with the Dodgers, the White Sox,
the Indians, the Senators, and the Red Sox. If
that were not enough, he was a gentleman spy
during World War II.

Second Inning

He was a renaissance man, a professional
adrift in a social milieu, where his peers spit
tobacco juice and scratched their crotches
during the national anthem.

—Jerry Izenberg, Newark Star-Ledger

The child of Jewish immigrants, Moe grew
up in Newark. In what would prove to be the
first of the many guises, Berg learned to
play baseball at the local Methodist Church
under the name Runt Wolfe.! His upbringing
wasn't religious, but he was proud of being
Jewish. While at Princeton, he refused to join
an exclusive Eating Club which would not
accept his fellow Jews.2

Moe’s father objected to his obsession with
baseball. His mother, by contrast, delighted
in her son’s pursuits. Baseball proved to be
Berg’s “field of dreams,” providing him entree
to the American mainstream.

After graduation, Berg signed with
Brooklyn. He used his $5,000 signing bonus
to study at the Sorbonne in Paris.?> Laconic
and exceedingly well-educated, Moe always
stood apart from his fellow major-leaguers.
As one later noted: “Wed all sit around and
listen to him discuss the Greeks, the Romans,
the Japanese, anything. Hell, we didn’t know
what he was talking about, but it sure sound-
ed good™*

Third Inning

Id rather be a ballplayer than a Supreme
Court justice.
—Moe Berg

Even before law school, a lawyer’s advice
proved pivotal in Moe’s life choices. Walter
“Dutch” Carter, once a star pitcher at Yale
and subsequently a prominent New York
attorney, always regretted never having
played pro-ball. When asked, Carter told
Moe right off: “Take the baseball career, the
rest can wait.”

Professor Noel Dowling enabled Moe to
tailor his schedule so he could pursue his law
degree at Columbia and still be able to attend
spring training.® Berg graduated in February
1930,” landing a position with the white-shoe
law firm Satterlee & Canfield.® But his heart
belonged to baseball.

Fourth Inning

I call him the mystery catcher.
Strangest fellah who ever put on
a uniform.

—Casey Stengel

Moe was a shortstop in col-
lege, switching to catcher when he
came to the White Sox. A presence
behind the plate, he was an “excel-
lent defensive catcher, possessing
a strong arm [that] could gun
down the swiftest baserunners™ It
would be as a journeyman catcher that Berg
found his place in the majors.

He played in 662 games over fifteen sea-
sons with a lifetime batting average of .243,
441 hits and 6 home runs in 1,812 at-bats,
with a career high .288 in 106 games in
1929.10 The line on Moe was that “he speaks
a dozen languages but can’t hit in any of
them 1!

He was considered the “brainiest man
in baseball’!? becoming a star on radio
after multiple appearances on the popular
quiz show Information Please.!®> For Jewish
Americans, Berg was an inspiration who
“confirmed that you could be an intellectual
and an athlete, and an American, too.... He
was Einstein in knickers”14

He was also quite idiosyncratic. He loved
reading newspapers, but if anyone in the
clubhouse touched them before he fin-
ished reading them “he would consider the
paper ‘dead’ and run out to buy a replace-
ment”!® He ended his career as a coach in
Boston mentoring a young Ted Williams,
who remembered Moe as being “absolutely
unique in baseball”1¢

Fifth Inning

To Hell with Babe Ruth!
To Hell with Lou Gehrig!
To Hell with Moe Berg!
—Taunts yelled by
Japanese soldiers in the Pacific War

Moe played on a single pennant winner,
the 1933 Washington Senators, but he never
made the All-Star team. That was until 1934,
when Berg joined future Hall of Famers Babe
Ruth and Lou Gehrig on a good-will tour of
Japan.!” Every other man on the team was
a superstar, but Moe was the only one who
spoke the language.

Moe first made a name for himself in
Japan in 1932. That off-season, he helped
organized baseball clinics teaching the game
to the Japanese.'® Because of his language
skills and his charisma, in Nippon Berg
would be the equal of Ruth.

Berg remained in Asia after the exhibi-
tion games were over, traveling throughout
the Far East. Most colorfully, Berg donned
a black kimono, concealing a Bell & Howell
movie camera, and took 16-millimeter films
of the Tokyo sky-line.!® These materials
would become his calling card to the nascent
world of American intelligence.

After Pearl Harbor, Berg delivered a
broadcast urging the Japanese to surrender:
“Believe me when I tell you that you cannot
win this war. I am speaking as a friend of the
Japanese people”’?® But Berg would prove to
be more than the male version of Tokyo Rose.

Sixth Inning

Berg had gone on to become the Jewish
James Bond.
—Ron Grossman, Chicago Tribune

Moe left the Red Sox, eager to join the war
effort. Initially, he gathered intelligence in
Latin America for Nelson Rockefeller’s Office

Rudy Carmenaty

of Inter-American Affairs.”! But
Moe’s greatest contribution to
the war effort was as a “para-
military officer”?? for the Office
of Strategic Services (OSS), the
predecessor of today’s Central
Intelligence Agency.

OSS was a repository of colorful
characters under the aegis of the
legendary “Wild Bill” Donovan.
Berg operated precariously behind
enemy lines in Europe. If captured,
he faced certain death not only
because he was a civilian, i.e. not
a uniformed soldier covered by the Geneva
Convention, but also because he was a Jew.23
Further enhancing the danger was Moe’s
celebrity as a professional athlete.

Moe would find himself in Yugoslavia,
where his analysis led to American sup-
port for Tito’s partisans.”* In Italy, he fer-
reted out Antonio Ferri, a noted authority
on aeronautics, and a cache of vital docu-
ments.”” Anticipating the oncoming Cold
War, Berg was instrumental in efforts to
capture German scientists ahead of the Red
Army as victory neared in 1945.26

Seventh Inning

Moe if you teach me everything you know
about baseball, I will teach you everything I
know about the atom. No, you already know
about the atom more than I will ever know
about baseball.

—Albert Einstein

There was considerable anxiety in mili-
tary and scientific circles that Hitler would
get the atomic bomb first. German physi-
cists were exceptional, particularly Nobel
Laureate Werner Heisenberg. Heisenberg
could be considered the German equivalent
of J. Robert Oppenheimer, the American
physicist in charge at Los Alamos.

In 1944 Moe went to Zurich University,
armed with his beretta and a potassium-cya-
nide capsule, to ascertain how far Heisenberg
had progressed.?” Moe learned nuclear phys-
ics sufficiently so as to make an accurate
assessment. If need be, he was to kill the
German scientist and then himself.?8

Moe attended a lecture by Heisenberg
and engaged him in conversation. Such was
his skill as an operative, that he correctly
determined that the Nazis had not made
enough progress to merit killing Heisenberg.
Learning the results of Berg’s mission,
President Roosevelt responded by saying

“give my highest regards to the catcher?

Eighth Inning

In a position of responsibilities in the
European theater, he exhibited analytical
abilities and a keen planning mind. He
inspired both respect and constant high level
of endeavor on the part of his subordinates
which enabled his section to produce stud-
ies and analysis vital to the mounting of
American operations.

—Berg’s Medal of Freedom Citation

The years after World War IT were a disap-
pointment. Moe never found a firm footing,
living as a semi-recluse with relatives and
sponging off friends. It almost seems as if his
dexterity with languages, his major league
career, his war-time service, and his law
degree, were all for naught.

Moe died in 1972 after sustaining a fall
in his sister’s home, a virtually forgotten
old-timer. As mysterious in death as in life,
Moe remained true to baseball and purport-
edly his final words were, “How did the Mets
do today?”30

In 1946 Moe was offered the Presidential
Medal of Freedom. Inexplicably he declined
the honor, which his sister posthumously
accepted. The medal is now in Cooperstown,
although Moe is not, and Moe’s baseball cards
and other memorabilia are exhibited at the
CIA Museum in Virginia.

Ninth Inning

Id love to sit down and talk with him. In
the evening when I close up the museum, I go
over and say good night to Moe. I think his
spirit is here.

—Linda McCarthy, CIA Museum Curator

Recently, Moe has gotten some measure
of his due. The film The Catcher Was A
Spy (2018), starring Paul Rudd and based
on the book by Mark Dawidoff, dramatizes
and romanticizes Moes war-time heroics.
Last year, the documentary The Spy Behind
Home Plate by Aviva Kempner was released
to wide acclaim providing a more compre-
hensive portrait of the man.

But no one will ever know the real Moe
Berg. Too many years have passed. Moe
once tried his hand at an autobiography, but
was put off when he learned the publisher
had mistaken him for Moe Howard of the
Three Stooges.3!

Nevertheless, Moe Berg continues to fas-
cinate. He was a complex and elusive indi-
vidual, but definitively he was a ballplayer,
a patriot, and a brilliant if erratic genius.
Perhaps the final word on Moe belongs to

Franklin Roosevelt: “Well, I see old Moe is
”32

still catching them!
Rudy Carmenaty is a Deputy County
Attorney and the Director of Legal Services
for the Nassau County Department of
Social Services.
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The Case for Mediation Advocacy
Training in the Age of Presumptive ADR

The Age of Presumptive ADR in the New
York State Court System is upon us. Whispers
began almost two years ago with a New
York State Office of Court Administration
(“OCA”) Press Release in April 2018. “New
ADR Initiative Aims to Reduce Case Delays
and Enhance Access to Justice”!

Flash forward to May 14, 2019, when OCA
advised that it would be implementing pre-
sumptive Early Alternative Dispute Resolution
for Civil Cases throughout New York State.?
How the program would work would vary
within the counties, and within the county’s
individual courts. What was clear, however,
was that there was going to be a systemwide
movement to implement presumptive ADR.
The parties in a broad range of civil cases
(with appropriate exceptions for cases such
as those which involved domestic violence)
would be directed to ADR methods, with a
focus on court-sponsored mediation.

It is important to recognize that the pre-
sumptive ADR initiative does not require
judicial intervention for a case referral to
ADR. Rather, it is intended to act as a first
step in a case proceeding to court. In accor-
dance with the May 14, 2019 press release,
implementation of presumptive ADR within
the New York State Court System was sched-
uled to begin in September 2019.

Despite initial programs having been
established last Fall, the courts are still work-
ing to implement the right procedures for
the myriad types of cases that come through
their doors—for the bench, the bar and the
parties. During this birthing process for pre-
sumptive ADR within the state, those initial
systems continue to be tweaked, providing
the perfect opportunity for practitioners to
offer suggestions on how to best implement
presumptive ADR within their local courts,
whether it be for a tort, medical malpractice,
commercial, estate and trust, real estate, con-
struction, or other dispute. The question is
not whether, but how presumptive ADR will
work in the various court Parts. Therefore,
an understanding of the full measure and
worth of mediation as a tool in an advocate’s
toolbox is critical, both for the practitioner
and the client.

Moving Litigators into
Mediation Advocacy Mode

It is an all too familiar scenario: litiga-
tors come into mediation prepared to fight.
Granted, it’s hard to switch that off.

Can an attorney whos lived with a case
for months, sat with his/her client numerous
times, prepared pleadings, written motions,
conducted discovery, all focused on win-
ning—or at least gaining as strong a position
as possible—now switch that off and move
into a new approach where advocacy remains
important but finding the most reasonable
outcome supplants crushing your adversary
as the goal?

Mediation advocates at the Nassau County
Bar Association (“NCBA”) submit that, in
order to do their best for a client, thats exact-
ly what needs to happen. Since mediation is
being pushed strongly by New Yorks courts
some may wind up in it somewhat unwillingly.
Nevertheless, attorneys remain ethically bound
to seek the best outcome for their clients. That
best outcome very often rests with a facilitated,
negotiated settlement... just the kind of out-
come mediation is designed to seek.

The Mediation Process:
An Overview

At its heart, mediation is a prob-
lem-solving process. It entails recogni-

tion of the value of
having a trained,
experienced neutral
help guide the parties
through an explora-
tion not just of their
positions, but also
of their underlying
interests. It’s also a
forward-looking
process, as opposed
to litigation which
typically looks to the
past and simply seeks
redress for alleged wrong. Mediation can
seek creative solutions, sometimes find-
ing redress for wrongs but also—or some-
times alternatively—looking for solutions
that benefit the parties in ways they
may not have considered. For example,
commercial litigants go to court over a
disrupted business relationship, but find
their way to a framework for working
together, continuing to profit in the years
ahead, while also establishing an agree-
ment for dealing with any future issues
in order to avoid future costly entangle-
ments.

In managing the process, the mediator
will guide the parties through an exam-
ination of their cases. This may seem like
educating the mediator, but it’s as much
about forcing a careful examination by
the litigants as it is about sharing infor-
mation to help the mediator manage the
process.

At the outset, mediators typically call
each attorney to discuss expectations
and the plan for next steps. Each party is
asked to prepare a confidential mediation
statement for the mediator’s eyes only
(although there are circumstances where
the parties and mediator will agree to
statements that can be shared). Typically,
the parties are expected to confiden-
tially explore their case’s strengths and
weaknesses, reasonable possibilities for
settlement and available alternatives. In
reality, however, all too many attorneys
provide statements similar to their initial
pleadings and briefs, and suggest set-
tlement numbers in a range unlikely to
sit well with the other parties. In other
words, they’re still in litigation mode.

Once parties gather at the mediation
table, the mediator’s overarching goal
is to get the parties to hear each other,
understand each other, explore options
and find common ground. No matter the
neutral’s skills and experience, in the end
there has to be willingness on behalf of
the parties and their attorneys to seek a
solution.

This has long been a challenge for
mediators, with some attorneys being
dedicated to the process while others
remain litigators placed in a different set-
ting. Now, however, as mediation is grow-
ing with the adoption of Presumptive
Mediation by New York’s courts, media-
tors are faced with both a challenge and
an opportunity.

The challenge is working with some
attorneys whose raison détre is to fight
and win. The opportunity is in showing
colleagues in the law how to make the most
of mediation, guiding them to a new skill
set that will make them effective advocates
for their clients in mediation. Steps have
been taken to add training opportunities
for those interested in learning how to
be mediators; but far less has been done

Jess A. Bunshaft

to educate litigators
on how to be effec-
tive as advocates in
this important part
of the legal process
that some will come
to reluctantly.

Now is the time to
grow programs, both
at the county and
state level, to remedy
this perceived short-
coming.

Addressing the Need for Effective
Mediation Advocacy Training

To move litigators, at least for the medi-
ation setting, into a new mindset, mediation
advocates must demonstrate the value of
mediation to the skeptics and help guide
them to a new way of thinking.

To begin with is a well-known fact: the
vast majority of cases settle. A civil case that
goes all the way to verdict is a rarity. Various
statistics are quoted, but rarely is the overall
settlement rate seen as below 90 percent.
Often the average is well into the nineties. In
many instances, the real question is when a
case will settle, not if.

Different courts are taking different
approaches to New York’s Presumptive
Mediation initiative, but early utilization of
dispute resolution is a ubiquitous aspect of
the initiative. These initial, early efforts to
negotiate a settlement may be too early for
fruitful outcomes. Some cases can be settled
early, but others will require a certain amount
of discovery before fruitful discussions can
take place. Even so, these discussions help set
the stage for future efforts.

When a case has matured enough for
mediation to work effectively, it will be
important for counsel to come to the table
in a mediation-focused mindset. The ques-
tion then is, what can be done in terms of
focused training?

Key components of an effective media-
tion advocacy training program may include
the following:

Marilyn K. Genoa

« Using the mediation statement to explore
reasonable settlement goals and creative
opportunities for settlement

o Understanding how a mediation opening
differs from a trial opening

« Exploring psychological issues driving posi-
tions: what is client’s underlying interests

o Setting appropriate goals
o Preparing the client for mediation

o Working with the mediator to effectively
communicate opportunities for settlement

Also, mock mediation is an effective tool
to enable the litigator and the client to get
into a mindset to make progress during a
mediation. Mock mediation is one tool that
focuses on the structure of mediation. With
a skilled mediator preparing them, litigators
who receive advocacy training may be able to
drive a more effective mediation presentation
when the actual mediation occurs.

The Best Alternative to a
Negotiated Agreement (BATNA)

It is critical, before entering into medi-
ation (or any settlement negotiation) for
the attorney, and his/her client to fully
understand their alternatives. BATNA, a
term coined by Roger Fisher and William
Ury in Getting to Yes: Negotiating Without
Giving In,? helps the parties identify the

best they can do if the other side refuses
to negotiate with them, which is often not
necessarily their ideal outcome. BATNA is
an example of just one of the tools available
to the litigator in preparing an effective and
successful mediation.

A BATNA is often defined as the most
advantageous alternative a negotiating party
may reach if the negotiations fail and an
agreement cannot be reached. A thorough
analysis and understanding of your BATNA,
and what options exist, can help form the
basis of whether it is in the client’s best inter-
est to concede on a point or push the other
side harder.

BATNASs are not always readily apparent.
Fisher and Ury outline a simple process for
determining the client’s BATNA: develop a
list of actions one might take if no agreement
is reached, convert some of the more promis-
ing ideas into practical options, and select the
one that seems best.*

Care should be taken to ensure that the
alternatives and their outcomes are accurate-
ly weighed. BATNA considerations include,
without limitation: forum; anticipated com-
position of a jury; the judge; the other attor-
neys; and the credibility of the parties and
other witnesses, experts, etc. Additional con-
siderations include the potential range of
both an adverse and a positive verdict; hours
of trial preparation and length of trial; trial
preparation costs such as discovery, experts,
and attorneys’ fees; and client’s opportunity
costs in disruption of business, life, etc. After
the trial’s conclusion, what is the likelihood
of appeal or a retrial, with the same analysis
for those proceedings? Understanding the
opposing party’s BATNA is often as critical
as understanding that of the client.

Conclusion

Mediation is one of the key answers to
easing the burden on the courts and moving
the profession to a better system of resolving
disputes. Better integration of mediation into
the process, and more respect for it as a major
component of dispute resolution are essen-
tial. Mediation advocates, be they specialists
or retrained litigators, undoubtedly are part
of moving things forward.

With that in mind, ADR leaders at the
Nassau County Bar Association plan to focus
their efforts on adding relevant training, and
call on their colleagues in like positions to do
the same. The time has come where media-
tion advocacy training must become as com-
monplace as mediator training, if not more
so. While the profession grows the ranks of
skilled mediators, it similarly needs to provide
the tools for counsel to make, proper, effective
use of mediation. The ADR Committee of the
Nassau County Bar Association, in conjunction
with its NYSBA counterpart, is currently plan-
ning several mediation advocacy training pro-
grams which will be available to all members.

Jess A. Bunshaft & Marilyn K. Genoa

are mediators and arbitrators and serve

as Co-Chairs of the NCBA Alternative

Dispute Resolution Committee. They are
partners in Synergist Mediation, an ADR
practice providing mediation, arbitration

and corporate ombuds services. Visit www.
synergistmediation.com for more information.
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Evidentially Speaking April 2020
The Missing Witness Charge: Often Requested, Often Misunderstood

One of the most common motions made,
both pre- and post-trial, is the missing wit-
ness charge. This charge, found in Pattern
Jury Instructions—Civil, Section 1:75—when
given allows the trial judge to advise the jury
that in considering its verdict, it may draw an
unfavorable inference due to a party’s failure
to call a witness, who presumably would have
testified favorably to that party.!

Key elements of the charge refer to a wit-
ness being “available” and under “control”
of the adverse party, both seemingly simple
concepts. The case law, however, indicates
that those words do not always mean what
trial lawyers think they do. Fortunately, the
Court of Appeals recently addressed this
issue in a decision in June 2019. This col-
umn will, hopefully, give trial attorneys the
information they need in making the motion
when it is warranted and objecting to it when
it is not.

Gonzalez: Shifting Burdens

Prior to the Court of Appeals revisiting
the issue this past June, I consistently relied
on the case of People v. Gonzalez® in deter-
mining whether or not the charge is warrant-
ed. If you are solely a civil practitioner, do not
stop reading; the fact that the case law derives
primarily from criminal law in no way affects
its application to civil practice. The case of
DeVito v. Feliciano® states unequivocally that
the charge applies to both civil and criminal
matters. As I have often written, except where
the Criminal Procedure Law or the Civil
Practice Law and Rules establish otherwise,
evidence is evidence, and these principles
may be applied in all areas of practice.

The facts of Gonzalez are straightforward.
In the early morning hours of May 17, 1981,
Maria Jiminez was robbed of eight hundred
dollars by two men as she entered her apart-
ment building. Ms. Jimenez had received
this money from her mother earlier in the
day, but had stopped at a neighborhood bar
for a short time on her way home. Before
leaving the bar, she took the money out of
her pocketbook and placed it in her right
shoe. She was then accosted by two assailants
in the lobby of the building, one of whom
she recognized from her neighborhood as
Defendant Gonzalez. While one man showed
a gun, Defendant Gonzalez held a knife to
her neck, grabbed her shoe, and took the
money. Both men then fled the scene. Ms.
Jimenez testified that she immediately ran
to her common-law husband’s second-floor
apartment, who looked out the window and
also identified Defendant Gonzalez. The hus-
band was never called as a witness at trial, but
Ms. Jimenez was apparently allowed to testify
to his involvement.

At the charge conference, defense counsel
requested a missing witness charge due to the
People’s failure to call the husband at trial,
asserting the position that he was a material
witness and under the People’s control. The
district attorney took no position on the
application, yet the court denied defense
counsel’s request. Nevertheless, during his
summation, defense counsel asked the jury
to consider the whereabouts of complainant’s
husband of seven years, and commented
that the statement she made about what her
husband saw was hearsay and that defense
counsel didn't have a chance to cross-exam-
ine the husband. The People objected to all of
these statements, and the court sustained the
objections. Defendant Gonzalez was eventu-
ally convicted.

Writing for a unanimous Court, Justice
Alexander stated that in order for a trial court
to give the requested charge, three things must
be shown:

1. that the uncalled witness is
knowledgeable about a materi-
al issue upon which evidence is
already in the case

2. that the witness would natu-
rally be expected to provide
noncumulative  testimony
favorable to the party who has
not called him; and

3. that the witness is available to
such party.

While sometimes this infor-
mation may be available before
trial, sometimes it may not be available until
witness testimony is completed. In either sce-
nario, the burden is on the movant to notify
the court as promptly as possible that there is
such an uncalled witness.”

Procedurally, once the movant has estab-
lished her entitlement to the charge, it then
becomes incumbent upon the party opposing
the charge to either account for the witness’s
absence or demonstrate that the charge is
not appropriate for some other reason. Some
examples of alternative reasons not to read
the charge include that that witness is not
knowledgeable, that the issue involved is
not material or relevant, that the testimo-
ny would be cumulative to other evidence
already in the non-calling party’s case, that
the witness is not under the party’s control
such that it would be expected the witness
would give favorable testimony to the other
side, or that the witness is actually not phys-
ically available due to death or incapacity, or
is otherwise missing.

The opinion by Justice Alexander empha-
sized that availability is not the same as con-
trol. The former refers simply to the ability
of the non-caller to produce the witness; the
latter is more complex and actually refers to
the relationship between the parties.” Under
these definitions, a stranger to both sides
would not be under the control of either; yet,
a witness who is physically available to both
sides but is favorable to or under the influ-
ence of one party and hostile to the other is
then said to be under the control of the party
to whom he is favorably disposed.® Being
favorable to one party over the other may be
based upon the legal relationship or on the
facts of the particular case.

Based upon the above stated facts and the
law, the Court held that Defendant Gonzalez
was entitled to the missing witness charge
due to the prosecution’s failure to produce
her common-law husband. Ms. Jimenez’s
testimony established that her husband had
actual knowledge about a paramount issue in
the case, namely, the identity of the assailant,
especially after she was impeached at trial on
certain other aspects of her testimony. The
Court held that, due to the uncalled witness’s
relationship to Jimenez, he would be expect-
ed to testify favorably on her behalf and was,
in fact, under the control of the People.

Smith: Clarifying the Burdens

More than thirty years later, in June 2019,
the Court of Appeals decided to hear the case
of People v. Smith, an appeal from the Fourth
Department originating in Monroe County.’
The opinion, authored by Justice Feinman,
set forth the underlying facts of the case.

In May of 2013, the victim and her boy-
friend, Dees, were walking in the City of
Rochester. The victim noticed a man, wear-
ing a green hooded sweatshirt and a black
baseball hat with red and orange trim, was
following them. When that man got to be
about fifteen to eighteen feet from the cou-
ple, Dees yelled that the man had a gun and

Hon. Arthur M.
Diamond

attempted to push his girlfriend to
the ground. She did not fall, but
got turned around and saw the
man. The victim testified that the
man smiled at her and shot her
while firing several rounds. When
the police responded, they found
the victim lying face down in a
pool of blood in a nearby drive-
way. The victim had suffered seri-
ous injuries to her liver and lungs.
Two hours after the police brought
the victim to the hospital, she was
able to give a description of her
assailant, stating that she did not know him
by name. Defendant Smith was later arrested
and charged with a variety of felony counts.

At the trial, video surveillance film of the
incident was admitted into evidence, and
showed a man fitting the description the vic-
tim had given to police, whom she identified
as Defendant Smith. Her boyfriend Dees was
also initially on the witness list, but did not
testify, prompting defense counsel to request
a missing witness charge. Defense counsel
argued that Dees was in the People’s control,
had seen the shooter first, and had attempt-
ed to push the victim out of the way before
fleeing. The prosecution responded that the
testimony of Dees would be cumulative to
that of the victim. The trial court denied the
request to charge, without a reason.

The Fourth Department affirmed the
decision of the trial court, but two justices
dissented. In its decision, the court stated that

one seeking a missing witness instruction has
the initial, prima facie burden of showing
that the testimony of the uncalled witness
would not be cumulative of the testimony
already given.!? The dissenters disagreed that
the proponent of the charge had the burden
of establishing that the testimony would not
be cumulative. The Court of Appeals granted
leave to appeal thereafter.

The Court of Appeals reversed and
ordered a new trial, holding that the People
had failed to meet their burden in opposing
the missing witness charge. Writing for a
unanimous Court, Justice Feinman’s deci-
sion reiterated the long-stated principles of
Gonzalez, that the proponent of the missing
witness instruction had the initial burden
to demonstrate the existence of three condi-
tions precedent via a prompt request for the
charge. First, the requesting party must show
that there is an uncalled witness believed to
be knowledgeable about a material issue that
is already in use in the case; second, that such
witness can be expected to testify favorably to
the non-calling party and is under the control
and available to the non-calling party; and
third, that such party has failed to call that
witness.!! The party opposing the charge
can defeat the initial showing by one or both
of the following: show that the witness is
unavailable and explain why or demonstrate
why the underlying charge is otherwise inap-

See EVIDENTIALLY SPEAKING, Page 22
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WE CARE 32nd Annual

Children’'s Festival
Wednesday, February 19, 2020

Photos by Hector Herrera
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IN MEMORY OF LISA BURKE

Hon. Andrea Phoenix Hon. Denise Sher Hon. Peter B. Skelos

IN MEMORY OF CARA DONLON COTTON,
DAUGHTER OF ELIZABETH DONLON

Association of Boutique Marilyn K. Genoa
Law Firms John P. Reali

IN MEMORY OF HON. RAYMOND HARRINGTON,
FATHER OF HON. PATRICIA HARRINGTON

Hon. Andrea Phoenix Hon. Ira B. Warshawsky

Hon. Denise Sher

IN MEMORY OF KENNETH KOOPERSMITH

Candice and Michael Ratner
Debra L. Rubin
Lawrence M. Schaffer
Hon. Peter B. Skelos

Roger and Adrienne Hausch

Hon. Leonard B. Austin
Hon. Ruth C. Balkin
Karen Bodner
Florence M. Fass
Samuel J. Ferrara

Barry J. Fisher
Douglas J. Good
Elena L. Greenberg
Joshua Gruner
Elena Karabatos and
Bryan Skarlatos

IN MEMORY OF HAL KOPMAN, HUSBAND OF BARBARA KOPMAN

Lawrence M. Schaffer
Hon. Elaine Jackson Stack

Adrienne Hausch
Hon. Andrea Phoenix

Hon. Leonard B. Austin
Florence M. Fass
Elena L. Greenberg

Checks made payable to
Nassau Bar Foundation — WE CARE

Contributions may he made by mail:
NCBA Attn: WE CARE
15th & West Streets Mineola, NY 11501



SAVETHE DATE

CELEBRATING ITS 25TH ANNIVERSARY

W-E CARE

GOLF & TE NNIS
CLASS G e

MONDAY, JULY 27, 2020

*The WE CARE Golf and Tennis Classic was Founded by Stephen W. Schlissel in 1996.
www.wecaregolf.com
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CommiTTEE REPORTS

Plaintiff’s Personal
Injury/Defendant’s
Personal Injury

Chair: Ira Slavit (Plaintiff's)
Chair: Matthew Lampert
(Defendant’s)

The Tuesday, May 5, 2020 CLE
program entitled "Why Civility
in the Practice of Law Matters"
jointly presented by the Plaintiff's
and Defendant's Personal Injury
Committees has been postponed
until further notice.

Elder Law, Social
Services & Health Advocacy
Meeting Date: February 25, 2020
Co-Chairs: Katie Barbieri, Patricia Craig

A mock Article 81 hearing was held which
included direct and cross examination of two
witnesses and the presentation of the court
evaluator. Insightful critique was given of the
performance by Nassau County Supreme Court

Michael J. Langer

Justice Arthur M. Diamond, and a
Q&A session was held thereafter.

Women in the Law
Meeting Date: February 26, 2020

Co-Chairs: Jennifer L. Koo,
Christie R. Jacobson

Joint CLE presentation with

the Business Law, Tax, and
Accounting Committee entitled
“Technology and Social Media
Competence” was presented by
Anthony Davis.

The Committee Reports column
is compiled by Michael J. Langer, a partner
in the Law Offices of Michael J. Langer,
P.C. Mr. Langer is a former law clerk in the
United States Court of Appeals for the Second
Circuit, and a former Deputy County Attorney
in the Office of the Nassau County Attorney.
Mr. Langer’s practice focuses on matrimonial
and family law, estate and commercial litiga-
tion, and criminal defense.

Nassau County Administrative Judge Norman St. George
Welcomes More Than 400 Nassau County High School
Students and Educators to Nassau County Supreme Court

On Wednesday, March 4, the Honorable Norman St. George, Administrative Judge
of Nassau County welcomed more than 400 high school students, educators and parents
to the 2020 New York State Mock Trial Tournament held in the Nassau County Supreme
Court. The Mock Trial Tournament is a joint initiative sponsored by the New York State
Bar Association, the Nassau County Bar Association and hosted by the Nassau County
Courts. It continues to be one of the largest in New York State.

The annual tournament allows teams of high school students to compete trying
complex legal matters before volunteer judges and attorneys in the Supreme Court
courthouse. As in past years, 48 public and private high schools from Nassau County will
participate; the winning team from Nassau County continues on to compete for the New

York State championship title.

Nassau County volunteer judges and attorneys advise the high school teams and
preside over individual trials to provide students with an opportunity to further their
understanding of both the content and processes of our legal system. The program pro-
vides high school students with an opportunity to gain practical skills needed to work in
a professional legal setting, introduces students to the ethics and responsibilities required
in practicing law and enables individuals to apply their education in the law, while under
the direct supervision of experienced staff and members of the legal community.

NCBA

Sustaining Members
2019-2020

The NCBA is grateful for these individuals who
strongly value the NCBA's mission and its
contributions to the legal profession.

Mary Ann Aiello
Jamie P. Alpern
Mark E. Alter
Michael J. Antongiovanni
Leon Applewhaite
Rosalia Baiamonte
Megan C. Barden
Ernest T. Bartol
Howard Benjamin
Jack A. Bennardo
Allan S. Botter
Howard R. Brill
Hon. Maxine S. Broderick
Neil R. Cahn
Hon. Gregory W. Carman
Jeffrey L. Catterson
Morton L. Certilman
Alan W. Clark
Hon. Leonard S. Clark
Richard D. Collins
Michael DiFalco
John P. DiMascio Jr.
Paul B. Edelman
Hon. Dorothy T. Eisenberg
Jordan S. Fensterman
Samuel J. Ferrara
Ellen L. Flowers
Lawrence Gaissert
Marc C. Gann
Eugene S. Ginsberg
John J. Giuffre
Douglas J. Good
Hon. Frank A. Gulotta, Jr.
Alan B. Hodish
Warren S. Hoffman
Carol M. Hoffman
James P. Joseph
Elena Karabatos
Hon. Susan T. Kluewer

Lawrence P. Krasin
Martha Krisel
Donald F. Leistman
Peter H. Levy
Gregory S. Lisi
Robert G. Lucas
Hon. Roy S. Mahon
Peter J. Mancuso
Michael A. Markowitz
John P. McEntee
Christopher T. McGrath
Maura A. McLoughlin
Anthony J. Montiglio
Hon. Michael L. Orenstein
Milan Rada
Michael E. Ratner
Robert J. Reed
Marc W. Roberts
Jamie A. Rosen
Anne Rosenbach
Leonard M. Rosenberg
Joseph W. Ryan
Hon. Marie G. Santagata
Stephen W. Schlissel
Hon. Denise L. Sher
Andrew J. Simons
Hon. Peter B. Skelos
Ira S. Slavit
Hon. Arthur D. Spatt
Hon. Joseph J. Sperber
Michael F. Sperendi
Jill C. Stone
Joseph B. Strassman
Sanford Strenger
Terrence L. Tarver
Hon. James J. Tini
Danielle M. Visvader
Hon. Joy M. Watson

To become a Sustaining
Member, please contact
the Membership Office at
(516) 747-4070.
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NCBA Committee
Chairs  Vice Chairs « Liaisons

Due to COVID-19, many NCBI_—\
Committees are currently mfzetmg
remotely. See below for a ||st_ of |
Committee Chairs and contact infor- .
mation. Questions? Contact Steph-

anie Pagano at (516) 747-4070 or
spagano@nassaubar.org.

—
e
ACCESS TO JUSTICE BY-LAWS
Co-Chair: Kevin P. McDonough Chair: Sanford Strenger
Kmcdonough@Cullenanddykman.com Sstrenger@Sgnblaw.com
Co-Chair: Gregory S. Lisi
! gory sl CIVIL RIGHTS

Glisi@Forchellilaw.com

ADOPTION LAW

Co-Chair: Martha Krisel
kriselmartha@gmail.com
Co-Chair: Faith Getz Rousso
Faith@Radopt.com

ALTERNATIVE DISPUTE RESOLUTION
Co-Chair: Marilyn K. Genoa
Mkgenoa@Genoaandassociates.com
Co-Chair: Jess A. Bunshaft
Jess.bunshaft@Gmail.com

ANIMAL LAW

Co-Chair: Matthew A. Miller
Matthew@Beachfrontlaw.com
Co-Chair: Kristi L. Dipaolo
Kristi@Berwitz-Ditata.com
Vice-Chair: Florence M. Fass
Ffass@Fglaw.net

APPELLATE PRACTICE
Chair: Barry J. Fisher
Bjf@Barryfisherlaw.com

ASSOCIATION MEMBERSHIP
Chair: Michael DiFalco
Mdd@Matlawyers.com
Vice-Chair: Philip Nash
Philip.nash@Rivkin.com

BANKRUPTCY LAW

Chair: Neil H. Ackerman
Na@Pryormandelup.com
Vice-Chair: Jeannine M. Farino
Jeannine.farino@Rivkin.com

BUSINESS LAW, TAX,
AND ACCOUNTING
Co-Chair: Jennifer L. Koo
Jkoo@Salestaxdefense.com

Co-Chair: Scott L. Kestenbaum
Scott@Kmtaxlaw.com

Vice-Chair: Anthony Michael Sabino
Anthony.sabino@Sabinolaw.com

Chair: Robert L. Schonfeld
Rschonfeld@Moritthock.com

Vice-Chair: Bernadette K. Ford

DEFENDANT’S PERSONAL INJURY
Chair: Matthew A. Lampert
Matthew.lampert@Rivkin.com

DISTRICT COURT
Co-Chair: S. Rohert Kroll
Srkroll20@Aol.com

Go-Chair: Roberta D. Scoll
Rscoll@Nsls.legal

DIVERSITY & INCLUSION
Chair: Hon. Maxine S. Broderick
Broderick.maxine@Gmail.com

Vice-Chair: Rudolph Carmenaty
Rudolph.carmenaty@Hhsnassaucountyny.
us

EDUCATION LAW

Chair: Candace J. Gomez
Cgomez@Bsk.com
Vice-Chair: John P. Sheahan
Jsheahan@Guerciolaw.com

ELDER LAW, SOCIAL SERVICES &
HEALTH ADVOCACY

Co-Chair: Katie A. Barbieri
Katie.barbieri@Gmail.com

Co-Chair: Patricia A. Craig
Pcraigesq@Gmail.com

Vice-Chair: Marianne A. Anooshian
Mas@Amcohenlaw.com

Vice-Chair: Suzanne Levy

Bkford11@Verizon.net Suzanne@Levylawfirmny.com
COMMERCIAL LITIGATION ENVIRONMENTAL LAW
Chair: Matthew F. Didora Chair: Nicholas C. Rigano
Mdidora@Abramslaw.com Nrigano@Riganolic.com
Vice-Chair: Jeffrey A. Miller ETHICS
Jmiller@Westermanlip.com Chair: Matthew K. Flanagan
Mflanagan@Cgplip.com

COMMITTEE BOARD LIAISON
Chair: Dorian R. Glover
Dgloveresq@Msn.com

COMMUNITY RELATIONS & PUBLIC
EDUCATION

Chair: Joshua D. Brookstein
Jbrookstein@Swe-Law.com

CONCILIATION

Chair: M. Kathryn Meng
Kmeng@Menglawgroup.com
Vice-Chair: Steven L. Keats
Lawyersny@Aol.com

CONDEMNATION LAW &
TAX CERTIORARI

Chair: Douglas W. Atkins
Datkins@Forchellilaw.com
Vice-Chair: Richard P. Cronin
Rcronin@Certilmanbalin.com

CONSTRUCTION LAW

Chair: Michael D. Ganz
mganz@goetzfitz.com

Vice-Chair: Raymond A. Castronovo
Rcastronovo@Forchellilaw.com

CRIMINAL COURT LAW & PROCEDURE
Chair: Dennis 0’Brien
Dennis.obrien@Qbrienlawgroup.net
Vice-Chair: Dana L. Grosshlatt
Dgrossblatt@Verizon.net

FAMILY COURT LAW AND PROCEDURE
Chair: Ellen Pollack
Epollack4@Gmail.com

Vice-Chair: Susan G. Mintz
Sgmintz@Gervaseandmintzlaw.com

FEDERAL COURTS

Chair: David Shargel
David.shargel@Bracewell.com
Vice-Chair: Matthew C. Mccann
Mmccann@Swe-Law.com

GENERAL, SOLO, AND SMALL LAW
PRACTICE MANAGEMENT

Chair: Scott J. Limmer
Scott@Limmerlaw.com

GRIEVANCE
Chair: Warren S. Hoffman
Warrenh@Hoffmanbehar.com

Vice-Chair: Lee Rosenberg
Lrosenberg@Scrlip.com
Vice-Chair: Lauren B. Bristol
Lbristol@Kerleywalsh.com

HOSPITAL & HEALTH LAW
Chair: Leonard M. Rosenberg
Lrosenberg@Garfunkelwild.com
Vice-Chair: Colleen C. McMahon
Cmemahon@Northwell.edu

IMMIGRATION
Chair: George A. Terezakis
Gterezakis@Terezakilaw.com

Vice-Chair: Lorena E. Alfaro
Lalfaro@Terezakislaw.com

IN-HOUSE COUNSEL
Chair: Tagiana Souza-Tortorella
Ttortorella@Rampartinsurance.com

INSURANCE LAW

Co-Chair: Frank Misiti
Frank.misiti@Rivkin.com
Co-Chair: Michael C. Cannata
Michael.cannata@Rivkin.com

PARALEGAL

Co-Chair: Maureen Dougherty
Mdougherty@Mcmdlaw.com
Co-Chair: Cheryl Cardona
Ccardona@Nassaubar.org

PLAINTIFF’S PERSONAL INJURY
Chair: Ira S. Slavit
Islavit@Newyorkinjuries.com
Vice-Chair: David J. Barry
Dbarry@Cgmbesq.com

INTELLECTUAL PROPERTY
Chair: Joseph Farco
Jfarco@Norris-Law.com

LABOR & EMPLOYMENT LAW
Chair: Paul F. Millus
Pmillus@Msek.com

Vice-Chair: Matthew B. Weinick
Mbw@Fwilawpllc.com

LAWYERS ASSISTANCE PROGRAM
Chair: Henry E. Kruman
Henrykruman@Krumanlaw.com
Vice-Chair: Annabel Bazante
Abazante@Annabelbazante.com

LEGAL ADMINISTRATORS
Co-Chair: Dede S. Unger
Dunger@Barketepstein.com
Co-Chair: Virginia Kawochka
Vkawochka@Forchellilaw.com

LGBTQ

Co-Chair: Joseph G. Milizio
Jmilizio@Vmmlegal.com
Co-Chair: Barrie E. Bazarsky
Bbazarskyesq@Aol.com
Vice-Chair: Charlie Arrowood
charlie@arrowood.law

MATRIMONIAL LAW

Chair: Samuel J. Ferrara
Sferrara@Abramslaw.com
Vice-Chair: Jeffrey L. Catterson
Jlc@Bclblawgroup.com
Vice-Chair: Karen L. Bodner
Kbod105@Gmail.com

MEDICAL LEGAL

Co-Chair: Mary Anne Walling
Mwalling@Triallaw1.Com

Co-Chair: Susan W. Darlington
Sued@Fureylaw.com

Vice-Chair: Christopher J. DelliCarpini
Cdellicarpini@Triallaw1.Com

MENTAL HEALTH LAW
Co-Chair: David Z. Carl
David.carl2@Hhsnassaucountyny.us

Co-Chair: Jamie A. Rosen
Jrosen@Abramslaw.com

MUNICIPAL LAW

Co-Chair: John C. Farrell
Jfarrell@Swe-Law.com
Co-Chair: Chris J. Coschignano
Ccoschignano@Swe-Law.com

NEW LAWYERS

Co-Chair: Steven V. Dalton
Sdalton@Nycourts.gov
Co-Chair: Glenn R. Jersey, llI
Grj@Glennjerseylaw.com

PUBLICATIONS

Co-Chair: Christopher J. Dellicarpini
Cdellicarpini@Triallaw1.Com
Co-Chair: Andrea M. Digregorio
Andrea.digregorio@Nassauda.org

REAL PROPERTY LAW
Co-Chair: Mark S. Borten
Mbortenlaw@Gmail.com

Co-Chair: Anthony W. Russo
Awrusso@Awrussolaw.com

Co-Chair: Bonnie Link
Bonnielink.esq@Gmail.com

SENIOR ATTORNEYS
Co-Chair: George P. Frooks
Sfandgf@Aol.com

Co-Chair: Joan Lensky Robert
Joan@Robertlegalgroup.com

SPORTS, ENTERTAINMENT &
MEDIA LAW

Chair: Seth L. Berman
Sberman@Abramslaw.com

SUPREME COURT

Chair: William Croutier, Jr.
Wjc@Hocd.com
Vice-Chair: Steven Cohn
Scohn@Scohnlaw.com

SURROGATE'’S COURT
ESTATES & TRUSTS
Co-Chair: Lawrence N. Berwitz
Larry@Berwitz-Ditata.com
Co-Chair: Jennifer Hillman
Jhillman@Rmfpc.com

Vice-Chair: Amy F. Altman
Aaltman@Abramslaw.com
Vice-Chair: Brian P. Corrigan
Bcorrigan@Farrellfritz.com

VETERANS & MILITARY LAW
Chair: Gary Port
Gary@Portandsava.com
Vice-Chair: C. William Gaylor, llI
Cwg3@Cwg3law.com

WOMEN IN THE LAW
Co-Chair: Jennifer L. Koo
Jkoo@Salestaxdefense.com
Co-Chair: Christie R. Jacohson
Cjacobson@Ffedlaw.com
Vice-Chair: Jessica C. Moller
Jmoller@Bsk.com

WORKER'’'S COMPENSATION
Chair: Adam L. Rosen
Arosen@Lawpsr.com
Vice-Chair: Brian P. 0’Keefe
Bokeefe@Greyandgrey.com

NCBA New Members We welcome the following new members

Ryan Thomas Holt
Legal Aid Society of Nassau County

Martha Leventhal
Legal Aid Society of Nassau County

Attorneys
Jaime Lea Birk

Legal Aid Society of Nassau County

Sabato Caponi

Legal Aid Society of Nassau County

Andrea Carter

Legal Aid Society of Nassau County

Dori Cohen

Legal Aid Society of Nassau County

Sha-Quia Nicole Francis
Legal Aid Society of Nassau County

Erin Mann
Legal Aid Society of Nassau County

Tara Onorato
Legal Aid Society of Nassau County

Julia Robinson
Legal Aid Society of Nassau County

Jennifer M. Russo
Nassau County District Attorney-Old

David Rosenfeld
Legal Aid Society of Nassau County

Country Road

Katherine R. Spindler
Legal Aid Society of Nassau County

Students
Karman Lam

Legal Aid Society of Nassau County

Danielle Makarsky

Legal Aid Society of Nassau County

Taryn Shechter
Legal Aid Society of Nassau County

Argun Ulgen
Legal Aid Society of Nassau County

Eva M. Thomas

Legal Aid Society of Nassau County

In Memoriam
Michael Chetkof
Charles Kleinhardt




NCBA Diversity & Inclusion Committee to Mentor First-Year Law
Students Through Long Island Legal Diversity Fellowship Program

(L-R) Lalaine Mercado, St. John’s Law Career Development; Vernadette Horne, Hofstra
Law Career Services; Hon. Maxine S. Broderick, Chair of the NCBA Diversity and Inclusion
Committee; and Jessika Pineda, NCBA Diversity and Inclusion Committee Member.

The NCBA Diversity and Inclusion Committee
is pleased to announce the launch of the Long
Island Legal Diversity Fellowship Program
(“LILDFP”). The LILDFP endeavors to increase
diversity in the legal profession in Nassau and
Suffolk counties by placing first-year law stu-
dents, from under-represented groups, in posi-
tions as paid summer associates at 12 premiere
Long Island firms. The program serves students at
Hofstra, Touro, and St. John’s Law Schools.

Select members of the Diversity and Inclusion
Committee will assist students by reviewing
resumes, sharing interview tips, conducting mock
interviews and providing feedback on mock inter-

view performance. Committee members will
select students for placement at individual firms
and provide mentoring throughout summer 2020
to ensure their success.

The program’s main objectives are to increase
the number of diverse attorneys practicing in
Nassau and Suffolk County law firms, to assist
Nassau and Suffolk County law firms in their
efforts to recruit diverse attorneys by introducing
them to diverse law students, and to provide men-
tors to the diverse law students within the partic-
ipating firms to help employers retain talented
attorneys with diverse backgrounds.

Capell Barnett Matalon &
Schoenfeld LLP partners Robert
Barnett and Gregory Matalon
spoke at the Trust and Estate Tax-
ation Conference in NYC for the
Foundation for Accounting Edu-
cation. Robert and partner Yvonne ||
Cort spoke recently at the NYSSC-
PA, Nassau Chapter, 67th Annual
All-Day Tax and Estate Conference
in Uniondale. Mr. Barnett, Mr.
Matalon, Ms. Cort, and partner
Stuart Schoenfeld were speakers
at the three-day Long Island Tax
Professionals Symposium sponsored by the
National Conference of CPA Practitioners,
attended by over 700 tax practitioners where
they presented and moderated numerous sem-
inars on topics including taxation of trusts and
estates, estate planning, and IRS and NYS tax
collection and audits.

Alan B. Hodish, of the Law Offices of Alan
B. Hodish, was inducted into the 2020 class of
the Long Island Metropolitan Lacrosse Foun-
dation’s Hall of Fame in recognition for his
contribution as a “Coach/Contributor” to the
sport of lacrosse. Mr. Hodish had a coaching
stint at Levittown Memorial High School before
assuming the head coaching position at Hemp-
stead High School where he coached from the
late 70s into the late 80s.

Jeffrey D. Forchelli, managing part-
ner at Forchelli Deegan Terrana LLP proudly
announced that the firm will be honored as the
“Top Property Tax Assessment Firm” at LIBN’s
annual Real Estate, Architecture, and Engineer-
ing Awards honoring those who help create and
build Long Island’s future, and recognizing some
of the most dynamic and successful business
people in the commercial real estate community.
The firm will also be recognized in the “Top
Industrial Renovation” category.

David M. Yaron, associate at the law firm
of Edelman, Krasin & Jaye, PLLC, has been
selected to receive the 2020 Top 10 Under 40
Attorney Award for the State of New York in the
field of plaintiff’s personal injury litigation by

Marian C. Rice

the National Academy of Personal
Injury Attorneys.

Ronald Fatoullah of Ronald
Fatoullah & Associates presented an
educational lecture at East Meadow
Adult Education on “Wills, Trusts,
and Estates.” In addition, in collabo-
ration with the Alzheimer’s Associ-
ation of Long Island, Mr. Fatoullah
presented “Important Legal and
Financial Concerns of Aging” at
the Atria Park Assisted Living of
Great Neck.

Alan W. Clark is proud to announce that
effective January 1, 2020, he is “Of Counsel” to
the law firm of Duffy & Duffy, PLLC located at
1370 R&R Plaza, Uniondale, NY 11556 concen-
trating in medical malpractice, nursing home
negligence, and personal injury law.

Karen Tenenbaum, tax attorney at Tenen-
baum Law, rang the Nasdaq closing bell with
Women in Toys and was interviewed by the toy
museum relating to her connection with teach-
ing kids about money. Ms. Tenenbaum and Leo
Gabovich spoke at The International Restau-
rant & Foodservice Show of New York at the
Javits Center about NYS Sales Tax while Hana
Boruchov was presented with the Hofstra 2020
Outstanding Women in Law award.

The In Brief column is compiled by Marian C. Rice,
a partner at the Garden City law firm L’Abbate
Balkan Colavita & Contini, LLP, where she chairs
the Attorney Professional Liability Practice Group.
In addition to representing attorneys for 35 years,
Ms. Rice is a Past President of NCBA.

Please email your submissions to
nassaulawyer@nassaubar.org with
subject line: IN BRIEF

The Nassau Lawyer welcomes submissions

to the IN BRIEF column announcing news,
events, and recent accomplishments of its cur-
rent members. Due to space limitations, sub-
missions may be edited for length and content.

PLEASE NOTE: All submissions to the IN
BRIEF column must be made as WORD
DOCUMENTS.
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Name That Tune
Wednesday, March 4, 2020

The Nassau County Bar Associations first annual Name That Tune was held on
Wednesday, March 4. Participants created teams and enjoyed a night of fun and good
food while they guessed the title and artist of various songs throughout the decades, as
well as classic duets and TV show themes. The first NCBA Name That Tune winners were
crowned, and will surely be a tough group to beat during next year’s competition!

Photos by Hector Herrera

PR

THE NCBA PRESENTS
MAME THAT
TUNE
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INFLUENGER MARKETING ..

Continued From Page 5

also routinely include provisions outlining
the parties’ takedown and removal rights.
For example, reserve the right to take down
content that is inconsistent with the brand’s
guidelines or potentially infringing a third
party’s intellectual property rights.

Typically, influencers own any content
that they create. Influencer contracts should
specify who owns or can use the content.
Depending upon the campaign, its duration
and the content, a brand may want to own the
influencer-created content and should have a
“work made for hire” provision to ensure its
full ownership of the copyright in the influ-
encer-created content. As an added layer of
protection, the contract should provide that
if, for any reason, the influencer-created con-
tent is not copyrightable subject matter or for
any reason is deemed not to be a “work made
for hire,” then the influencer assigns all right,
title and interest in and to the content to the
brand. If ownership of the content is not

required by the brand, the contract should
provide for a license to use the content and
the type of license that is wanted/needed. For
example, an exclusive, perpetual license to
the content may be appropriate, contrasted
with a limited, non-exclusive license.

If confidential marketing or other busi-
ness information will be shared with the
influencer, the contract should include a
confidentiality provision. Since the influenc-
er is only required to disclose that he/she has
a material connection with the brand and is
not required to disclose what, if anything, the
influencer is getting paid, perhaps provide
that any payment terms are confidential.

The influencer agreement should address
if the brand wants exclusivity that prevents
the influencer from partnering with com-
petitors and/or posting competitive content
during a specified time period and, if so,
the scope and breadth of the exclusivity (for
example, limiting exclusivity to certain com-
petitors or product categories).

Another contractual provision that has
become more common and, in some cases
a necessity, is a “morals clause” Although it
is good practice for a brand to thoroughly

investigate an influencer to confirm that
the influencer’s views, image, behavior and
reputation align with the brand image and
marketing intent, it is better practice to pro-
tect the brand further by including a morals
clause in its influencer agreement to protect
against unforeseen events and conduct, or
any past transgressions that may subsequent-
ly come to light. A morals clause holds the
influencer to specified behavioral standards
and prohibits socially irresponsible behavior
that could tarnish the brand’s reputation/
image. Violation of a morals clause could
include the brand’s termination of the agree-
ment and/or other remedies, such as rights to
remove brand-associated content posted by
the influencer, financial penalty or payment
of damages.

Conclusion

This article highlights only a handful of
the potential legal issues and best practices
to take into consideration with influencer
marketing. While having benefits, influencer
marketing is under high scrutiny by regula-
tors and the regulatory framework is under
continuous evolvement to account for chang-

es in technology, platforms and the mar-
ketplace, as well as consumers’ expectations
and understanding of it all. Most recently,
on February 12, 2020, the FTC issued a
Proposed Notice requesting public comment
on whether to make changes to the FTC
Guides, including with regard to disclosure
of material connections, affiliate links, media
aimed at children, incentivized reviews and
other issues.* Tt is critical to stay abreast of
the legal lay of the land to help clients stay on
the right side of the law, as well as the right
side of the regulators keeping a close eye on
influencer marketing.

Terese L. Arenth is a partner with Moritt
Hock & Hamroff LLP in Garden City. She
chairs its marketing, advertising, and pro-
motions practice group and co-chairs its
cybersecurity, privacy, and technology prac-
tice group, both within the firm’s intellectual
property department.

1. 16 CFR § 255.0(b).

2.16 CFR Part 255.

3.16 CFR § 255.5.

4. Federal Register, Guides Concerning the Use of
Endorsements and Testimonials in Advertising, available
at https://bit.ly/2TSIXnU.

AGTIVE MEMBER ...

Continued From Page 6

Becoming Active While Being a
Part of Something Larger

The NCBA exhibits an ongoing interest in
all the members of our profession. The NCBA
has an open committee structure in numerous
practice areas, members do not require an invi-
tation to join a committee nor are they charged
a fee for joining a particular committee.

I first joined the Real Property Committee,
because that was my background. I then
became a part of the Construction Law
Committee and the Business Law Committee
as my interest in those practice areas blos-
somed. With every involvement, I was learn-
ing and growing as members worked to inform
their committees and keep each other updated
on changes in the law. During this journey as
my career advanced, I became more involved
with committee leadership roles.

Over time committees began co-spon-
soring programs, understanding most legal
developments are inter-disciplinary. This
openness amongst committees is a tremen-
dous benefit to NCBA members. Members
are exposed to various areas of law, and
colleagues practicing in other disciplines. In
addition to the availability of NALs unlimited
free continuing legal education, this inter-
action affords members the opportunity to
learn about other areas of law first-hand.

As the law touches all aspect of our
lives, the NCBA continues to recognize and
embrace this reality and its correspond-
ing obligations. Members have been able
to strengthen their minds and soul with
the numerous public service programs the

NCBA offers, through its charitable arm WE
CARE and other community involvements.
As members we proudly promote the NCBA’s
involvement in community outreach that
includes: a foreclosure clinic, the Hurricane
Sandy program, and the annual Law Day pro
bono services.

Through WE CARE, in addition to
its own initiatives to provide to needy
children and seniors, the NCBA is able to
support the efforts of numerous commu-
nity programs. WE CARE partners with
many community service organizations
that uplift those who are troubled and less
fortunate in our communities.

The NCBA also seeks to help its own
through the Lawyer’s Assistant Program
(LAP). This program is designed for those
within our profession who find themselves
vulnerable to certain dependencies and relat-
ed problems. The NCBA is truly a place where
the good energy of our profession finds syn-
ergy, and moves each of us to become better
lawyers, advancing our profession to benefit
the communities we serve.

True Diversity and Inclusion

As our profession grows and becomes
more diverse, the NCBA has kept pace with
the reality of the legal world around us. As
a woman, my involvement in the areas of
my practice sometimes comes with its own
challenges. These areas are generally domi-
nated by male colleagues. As a female-solo
practitioner, however, I do not ever feel alone
because I can call on many colleagues to dis-
cuss various legal topics.

In life none of us succeeds on our own.
There are always many people who are
directly or indirectly involved with our suc-
cess. Along the path to manifest success in
our individual careers, NCBA members have

been by each other’s side. The members of
NCBA continue to open doors for fellow
members, resulting in a network system of
support for each other.

In life none of us succeeds on
our own. There are always
many people who are directly
or indirectly involved with
our success. Along the path

to manifest success in our
individual careers, NCBA
members have been by each
other’s side.

But more than that, the NCBA has
embraced diversity not only by talking the
talk, but its leadership has been more than
willing to walk the walk. The newly formed
Diversity and Inclusion Committee is but
one aspect of this commitment. The NCBA
as well seeks to educate and promote diver-
sity with its Civil Rights Committee and its
LGBT Committee.

As a member of the Diversity and
Inclusion Committee, our focus has been to
champion the beneficial aspects of a more
inclusive legal profession while simultane-
ously addressing issues of concern such as
implicit bias. Committee members educate
by presenting reenactments of landmark civil
rights cases. These reenactments are effective
in bringing awareness and understanding of
past actions, and the negative impact those

actions have had on our society.

During the past two years, the Committee
has presented Meredith v. Fair: A Reenactment
of a Landmark Trial and Fred Korematsu
and his Fight for Justice. Meredith depicted
the legal struggles of James Meredith to be
admitted to the then all-white University of
Mississippi in 1962. Korematsu concerned
the internment of Japanese Americans during
World War 1II and its present-day ramifica-
tions. In 2020, the committee is planning a
reenactment of the Amistad Case from the
19th century.

The committee also provides seminars
which allow members to discretely evalu-
ate their individual thoughts that may lead
to unintentional but implicit biases. The
Diversity and Inclusion committee is com-
prised of the NCBA' diverse members. The
Diversity and Inclusion Committee members
work toward a diverse and inclusive bar
association and as with the NCBA’s general
membership, is open and welcoming to all
attorneys and law students.

Join, get involved with NCBA—it is one of
the BEST decisions you can make to advance
your legal career!

Chandra M. Ortiz is a solo practitioner who
practices in the areas of real estate and
business transactional law that includes
franchising. She is a past Dean of the
Nassau Academy of Law, and was the first
person of color to hold that role. She has
been involved with many committees includ-
ing Chair of the NCBA Corporation, Banking
and Securities Law Committee, Co-Chair of
the Real Property Law Committee, Judiciary
Screening Committee, and Nominating
Committee. She has written various articles
for the Nassau Lawyer; and participates

in various community service programs,
including the NCBA Pro Bono Mortgage
Foreclosure clinics.

EVIDENTIALLY SPEAKING ...

Continued From Page 17

propriate.!? This burden in opposition can be
met by, for example, showing that the testi-
mony would be cumulative to other evidence
in the case.!3

Justice Feinman’s decision reiterates the
structural framework of Gonzalez by remind-
ing us that the Court “has never required
the proponent of a missing witness charge
to negate cumulativeness to meet the prima
facie burden”!'* Trial lawyers and judges
alike should be mindful that it may very well
be impossible to argue or rule on cumula-

tiveness pre-trial, as there has not been any
testimony at that point.

Conclusion

A few practical considerations can be
gleaned from the foregoing. The Smith deci-
sion should put a stop to the creeping attempt
to shift the burden that has been going on
for some time in both the trial courts as well
as the respective Appellate Division depart-
ments regarding the charge. It also serves as a
reminder that the term “control” is a term of
art in these cases which must be interpreted
broadly based upon the relationship between
the witness and the party.

It does not require a certain type of rela-

tionship, such as employer-employee or
principal-servant. Rather, in my opinion,
it requires the trial court to take a com-
mon-sense approach to evaluate the on-going
status of the people involved and determine
whether under all the facts and circumstanc-
es the person in question should be expected
to testify at the trial. Keep in mind that, even
where the charge is denied, the case law is
clear that the attorney of the proponent may
comment on the failure of the witness to be
called at the trial.!> Finally, the rules and
procedure surrounding the missing witness
charge also apply to expert witnesses.'®
See you next column!

1. PJT 1:.75.

2. People v. Gonzalez, 68 N.Y.2d 424 (1986).

3. Devito v. Feliciano, 22 N.Y.3d 159 (2013).

4. Gonzalez, 68 N.Y.2d at 427.

5.1d. at 427.

6. Id. at 428.

7. Id. at 428-29.

8. Id. at 429.

9. People v. Smith, 33 N.Y.3d 454.

10. People v. Smith, 162 A.D.3d 1686 (4th Dept. 2018).
11. Smith, 33 N.Y.3d at 458-59.

12. Id. at 459.

13. Id. at 459-60.

14. Id. at 459.

15. People v. Thomas, 21 N.Y.3d 226 (2013).

16. Hanlon v. Campisi, 49 A.D.3d 603 (2d Dept. 2008).
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APPELLATE COUNSEL ISRAELI LAW FORECLOSURE & TAX LAW

NEIL R. FINKSTON, ESQ.

Benefit from a Reliable & Experienced Appellate Specialist
Former Member of Prominent Manhattan Firm
Available for Appeals, Trial Briefs & Substantive Motions

Free Initial Consultation - Reasonable Rates
Law Office of Neil R. Finkston
8 Bond Street Suite 202, Great Neck, New York 11021
(516) 441-5230
www.FinkstonLaw.com

Neil@FinkstonLaw.com

CONSTRUCTION LAW

 Construction Contract preparation, review and negotiation
 Defective / Incomplete construction

- Post-Sandy House Raisings

* Non payment - Lien filings - Bond Claims

* Lien Foreclosures

* Union Hearings

= Construction Arbitrations, Mediation, Litigation

V|

THE LAW OFFICES OF

www.LIConstructionLaw.com

(516) 462-7051
Offices Uniondale, Melville, Ft Lauderdale

legal assistance and representation in all matters pertaining to Israeli law

o Author of “Foreign Judgments in Israel” a legal textbook cited as authority by 24 sraeli court
judgments, including 8 by the Supreme Court.

o J1years of experience representing the DOJ and other U.S government agencies in lsraeli Courts.

o Former legal counsel to the U.S Embassy in lsrael.

o Former legal counsel to the U.5 (onsulate General in Jerusalem.

o Extensive legal investigation and asset recovery experience.

New York and Tel Aviv Offices.

CARMON & CARMON

(212) 751 0406 » HAGGAI@CARMONLAW.COM

LABOR & EMPLOYMENT LAW
MEDIATION

Employment Law Mediation
Martin Gringer, Esq., one of the founders of Franklin, Gringer & Coen, P, is pleased to announce his
availability to serve as amediator in employment discrimination cases and wage and hour disputes.

Graduate of New York University School of Law, Field Attorney with the National Labor Relations
Board, Region 9.

Admitted to US Supreme (ourt; United States Court of Appeals for the Second, Third and DC ircuts.
Extensive experience in al aspects of employment law litigation.

Franklin, Gringer, & Cohen, PC.
666 0ld Country Road, Suite 202, Garden City, NY 11530
516-228-3131 » mgringer@franklingringer.com

DISABILITY INSURANCE LAW

Disability Insurance

FRANKEL & NEWFIELD, PC Law Attorneys

« Pre-Disability Filing Strategy \PEER RATED
» Disability Claim Management

» Appeals for Denied or Terminated
Disability Claims

» Disability and ERISA Litigation
» Lump Sum Settlements

516.222.1600 www.frankelnewfield.c:lm

DIVORCE MEDIATION

Shery-Anne Sastow, Esq.
Accredited Divorce Mediator (NYSCDM)

ATTORN! z
ADVERTISIN

P> 22+ Years Experience - Mediation - Arbitration

P> 10 Best Attorneys - American Institute of
Family Law Attorneys

P Mediation Panel, Supreme Court, Nassau County
P> Mediation Panel, NCBA
P> Matrimonial Special Masters Panel, Nassau County

Offices: Great Neck, Plainview, NYC - 516.314.6116
Sastow@NYMediate.com | www.sastowlawandmediation.com

NO FAULT ARBITRATIONS

THE NEW YORK NO-FAULT ARBITRATION ATTORNEY
TO THE PERSONAL INJURY MEMBERS OF THE BAR
ANDREW J. COSTELLA, JR., ESQ.

CONCENTRATING IN NO-FAULT ARBITRATION FOR YOUR CLIENTS'
OUTSTANDING MEDICAL BILLS AND LOST WAGE CLAIMS

SuccissruLLY HANDLING THOUSANDS O No-FauLt CLAIMS
Proud to serve and honored that NY's most prominent personal injury
law firms have entrusted us with their no-fault arbitration matters

Law Offices of Andrew Costella Jr., Esq. PC
1225 Franklin Avenue, Suite 525, Garden City, NY 11530
(516) 747-0377 | arbmail@costellalaw.com

OF COUNSEL- PARTNERSHIP

Tenenbaum Law,pc

Tax Attorneys

Tax Attorneys Representing
Taxpayers in IRS & NYS Tax Matters

¢ IRS & NYS TAX MATTERS « LIENS, LEVIES, &

«+  NYS & NYC RESIDENCY SEIZURES
AUDITS «+  NON-FILERS
« NYSDRIVER'S LICENSE  « INSTALLMENT
Download Our App SUSPENSIONS AGREEMENTS
TaxHelpline «  SALES AND USE TAX « OFFERSIN
— COMPROMISE

EN  631-465-5000

www.Iitaxattorney.cgm e .info@litaxattorney.com

FOR

(516) 222 - 0222
KBDA@BROWNALTMAN.COM

538 BroabHoLLOW RoAD
Suite 301 WesT
MEeLviLLE, NY

| EGAL SERVICES

COMMERCIAL TRANSACTIONS,
Work OuTts, LEASING &
CoRrpPORATE WORK

Peter Alizio, CPA ESQ
Tax Attorney Solving IRS & NY Tax Problems

IRS & NYS Tax Matters

U.5. Tax Court

Unfiled Tax Returns

Installment Agreements

IRS Liens & Levies

Offer in Compromise

IRS — U.5. Passport Revocation
NYSDTF - Driver’s License Suspension

ALIZIOLAW.COM - (212) 520-2906

OFFICE SPACE____
GARDEN CITY OFFICE SPACE

BELOW MARKET RENTAL OPPORTUNITIES
S/W/C of Old Country Road & Glen Cove Road

1,300 - 4,000 SF AVAILABLE NOW

Owner Occupied, Convenient Parking,
Heated Sidewalks, Immaculately Maintained!

CALL BOB DELAVALE (516) 741-7400 ext. 230

Melville Office

i il One or two large executive offices
in law office suite.
FFF Possible overflow/referrals.
rrr Membership in building gym
: H - included. offee shop.
r - Mot Call Craig Robins, Esg.
r 1] III 516.496.0800.

Garden City
Office Space

Triple A Building. Extremely reasonable rent. Up to four offices available.
Use of copy machines, conference room, kitchen/break room, internet.

Contact: Steve Wexler at 516.222.2230

Subscribe today (@

libn.com




YOUNG LAW GROUP, PLLC

WE ARE VERY PLEASED TO ANNOUNCE THAT

JusTIN E. PANE, EsqQ.
HAS BEEN PROMOTED TO

MANAGING MEMBER & PRINCIPAL

MR. PANFE’S PRACTICE WILL CONTINUE TO
FOCUS IN THE AREA OF FORECLOSURE DEFENSE,
AS DEMONSTRATED BY THE RECENT APPELLATE
DIVISION REVERSAL HE WON IN THE MATTER OF
DEUTCHE BANK V GORDON, 2020 NY SLIP OP 00261

(FORECLOSURE DISMISSED AS TIME-BARRED, MORTGAGE DISCHARGED,

AND BORROWER AWARDED STATUTORY ATTORNEYS’ FEES & COSTS).

JANUARY 1, 2020

8O ORVILLE DRIVE, SUITE 100, BOHEMIA, NEW YORK 11716
TEL: 631.244.1433/FAX: 631.589.0949
WWW.YOUNGLAWGROUP.ORG



