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NCBA Access to Justice Committee Honors
National Pro Bono Week

Madeline Mullane

arking the return to an in-person format for the
M first time since prior to the pandemic, the NCBA

Access to Justice Committee hosted its Pro
Bono Open House at Domus on October 24, 2022. The
Committee—in conjunction with The Safe Center Long
Island and Nassau Suffolk Law Services—held a successful
and well-attended event, with over 110 people from the
community able to receive one-on-one general legal
consultations regarding a myriad of legal issues.

Over 50 attorneys, paralegals, and support staff joined
together with representatives from Nassau County Supreme
Court and the Appellate Division, Second Department to
provide general guidance, consultations, and information on
how to procedurally navigate the court system as a pro se
litigant. Traditionally held during National Pro Bono Week,
the Open House allows the public to have direct, free access
to attorneys who can often provide transformative help after
only a short meeting. For those who do not have the means
or the understanding of the legal system, the consultation
may be the catalyst to improve their situation or alleviate a
source of stress and unease in their life.

While awaiting their consultation, representatives from
the Nassau County Supreme Court spoke more in-depth
with attendees about the courts” Access to Justice program,
its origins and initiatives, and the ways it works with the
public to achieve access to the court and potential relief
available through its processes.

Many senior members of the community were in

attendance, seeking guidance on issues ranging from elder abuse,
taxes, and estate planning to real estate, contracts, and benefits.
The most requested type of consultation for all attendees was
wills, trusts, and estates. Real estate, landlord/tenant, and
mortgage foreclosure were second most requested, with family
law and related issues rounding out the top three. Some very
niche consultations were requested and accommodated by the
volunteer attorneys, doing their best to provide at least some
perspective and guidance to all who they spoke with.

See NATIONAL PRO BONO WEEK, Page 5

Hon. Norman St. George, Hon. Vito M. DeStefano,
and Jeneen Wunder Discuss Judicial Initiatives and
Offer Professional Insights to NCBA New Lawyers

Committee

Byron C. Chou

n October 28, 2022, the New Lawyers
O Committee had the privilege of hosting a
lunchtime panel of esteemed speakers consisting
of the Hon. Norman St. George (Deputy Chief
Administrative Judge for the Courts Outside of New
York City), Hon. Vito M. DeStefano (Nassau County
Administrative Judge), and Jeneen Wunder, Esq. (Principal
Law Clerk to the Judge Norman St. George). The panelists
discussed the New York State judiciary and its current
Initiatives, as well as offered insights on the successful
practice of law as a new lawyer.

CONFIDENTIAL HELP IS AVAILABLE
TO LAWYERS AND JUDGES

alcohol or drug use, depression or

other mental health problems
@ Call Lawyer Assistance Program

(888) 408-6222

This in-person-only event, held in the North side Dining
Room of Domus, was well-attended and provided an intimate
and inviting setting, which allowed all attendees to engage
with both Judges St. George and DeStefano and Ms. Wunder.
It further provided the attendees with unique insight into the
organizational structure of the New York State judiciary, its
various districts, appellate departments, and their respective
functions.

Moreover, as each speaker detailed their own personal
and professional career milestones, they offered anecdotes and

See JUDICIAL INITIATIVES, Page 2|
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FORCHELLI
DEEGAN
TERRANA

GREGORY S. LIsSI
Chair, Employment & Labor
Practice Group

MEET THE

EMPLOYMENT & LABOR PRACTICE GROUP

Forchelli Deegan Terrana LLP’s Employment and Labor practice has two principle
components: counseling and litigation. Our attorneys work with management, human
resources, and personnel professionals in connection with various employment
decisions—such as terminations and discipline, reductions in force and restructuring,
acquisitions and divestitures, restrictive covenants, wage and hour laws, union issues,
negotiating collective bargaining agreements and grievances, compliance issues, and
preparation of policies, employee handbooks, and employment contracts. We conduct
audits of employment practices and policies, and provide employer-sponsored training
concerning equal employment opportunity obligations.

Founded in 1976, Forchelli Deegan Terrana LLP is one of Long Island’s largest and most
distinguished law firms. Headquartered in Uniondale, NY, the firm employs over sixty-five
attorneys collaborating across more than a dozen practice groups. FDT is committed to providing
exceptional service to a broad range of national, regional and local clients.

EMPLOYMENT & LABOR ¢ LAND USE & ZONING ¢« TAX CERTIORARI « REAL ESTATE
BANKING & FINANCE « BANKRUPTCY « CANNABIS « CONSTRUCTION
CORPORATE AND M&A « ENVIRONMENTAL ¢ LITIGATION
TAX, TRUSTS & ESTATES « VETERINARY IDA

333 Earle Ovington Blvd., Suite 1010 | Uniondale, NY 11553
516.248.1700 | forchellilaw.com
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PEGALIS |1
Malpractice
LAW GROUP, LLC [ Attorneys

Our Top Settlements in 2021 Include:

+ $7.5 million for an infant girl who suffered severe, irreparable, and
permanent damage to her brain and central nervous system following
her birth.

* $4.25 million for a client who became permanently paralyzed from the
neck down following a surgery to remove a cancerous thyroid tumor.
« $3.5 million for a client whose improper coronary artery bypass
surgery led to his heart being forcibly ejected from his chest during a
coughing fit.

* $1.45 million for a client whose improper treatment and delay
in diagnosis of squamous cell carcinoma on the nose resulted in a
complete rhinectomy.

* $1.3 million for a client who suffered an avoidable stroke in the
emergency room of a hospital.

 $875,000 for a client who suffers from nerve damage and limited
mobility as a result of negligent spinal surgery.

« $750,000 for an infant boy who sustained a left-sided Erb’s palsy due
to improper delivery maneuvers by the doctors during his birth.

We are here for you and your clients’ medical/legal consultations.
Visit to learn more.

1 HOLLOW LANE +« SUITE 107 « LAKE SUCCESS, N.Y. 11042
(516) 684-2900 « TOLL FREE: (866) 633-6257 « FAX: (516) 684-2939

ATTORNEY ADVERTISING

LAW OFFICES OF RANDY C. BOTWINICK

Formerly of Pazer, Epstein, Jaffe & Fein

Car Accidents - Slip and Falls - Maritime - Wrongful Death
Defective Products - Tire & Rollover Cases
Traumatic Brain Injury - Construction Accidents

Now associated with Halpern, Santos and Pinkert, we have obtained well over $100,000,000
in awards for our clients during the last three decades. This combination of attorneys will

surely provide the quality representation you seek for your Florida personal injury referrals. _C<_)-Co_unsel and i
Participation Fees Paid

150 Alhamlbra Circle
Suite 1100, Coral Gables, FL 33134
P 305 895 5700 F 305 445 1169

2385 NW Executive Center Drive
Suite 100, Boca Raton, FL 3343
P 561995 5001 F 561962 2710

PALM BEACH

JAY HALPERN

RANDY C. BOTWINICK 39 Years Experience

34 Years Experience

Toll Free: 1-877-FLA-ATTY (352-2889)

From Orlando to Miami...From Tampa to the Keys www.personalinjurylawyers.ws
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My Tale of Wassail — The President’s
Hero Quest

n the month of December at Domus,

we celebrate a centuries-old tradition

known as the “wassail bowl.” For those
of you who are unfamiliar with the term,
“wassail” is a hot drink that is made from wine
and mulled cider, sugar, spices, and baked
apples that is traditionally served in a large

bowl during the Yuletide winter festival. This
beverage is an integral part of “wassailing,” an
ancient Anglo-Saxon drinking ritual meant to
toast someone’s good health.

Many scholars have attempted to trace the
origins of this wintertime ritual. Some scholars
believe that wassailing has its origins in Ancient
Rome, where villagers would make sacrifices to
Pomona, the goddess of fruit and trees. Others
believe that it has its origins in the Anglo-
Saxon pagan custom of visiting fruit gardens to
sing to the apple trees to scare away evil spirits. While in
Germanic legend, the ritual of wassailing is thought to be
connected to the Wild Hunt, a ghostly procession in the
sky led by the Norse god Odin, and a supernatural group
of celestial hunters.

Regardless of its origins, wassailing has continued
through the centuries, being adapted in a multitude of
ways: the house-visiting wassail in which a troupe goes
from house to house with a wassail bowl singing carols
to their neighbors and encouraging acts of charity; the
orchard-visiting wassail, where people recite incantations
and sing to the trees to promote a good harvest; and the
wassailing that happens among warriors, who boast of their
exploits and conquests. In fact, it is reputed that the wassail
bowl of the Saxon Pagan Princess Rowena caused a British
king to become so drunk, that he parted with a piece of his
kingdom in the hopes of marrying her.

On December 8, 2022, the members of our
Association will gather in the Great Hall to hear a
rendition of the 7ale of Wassail as told by President-

Elect Sanford Strenger. One year ago, while serving as
President-Elect, I recited my own version of the Tale of
Wassail—a mythological account of the NCBA President’s
Hero Quest which I reprint here. While our NCBA heroes
and the source of their inspirations are indeed quite real, I
have fictionalized their hero quests for dramatic effect.

It is said that in the years leading up to one’s presidency,
each occupant of the office goes through a hero’s journey marked
by a call to adventure, a mentorship, and overcoming a personal
obstacle. At the end of their journey, each President has gained
the wisdom and experience needed to strengthen the Five Pillars
of the Nassau County Bar Association: (1) Leadership, (2)
Strength of Mind/Body/Spirit, (3) Public Service, (4) Charitable
Giving, and (5) Diversity and Inclusion.

The journeys of six of our NCBA Past Presidents—Marc
Gann, Peter Mancuso, Steve Leventhal, Greg Lisi, Kate Meng,
and Marian Rice—bhelped them gain a better understanding
and appreciation for the importance of NCBA's First Pillar—
Leadership.

Gann, Mancuso, Leventhal, and Lisi, participated in an
immersive self-directed learning experience with a foremost
expert on Abraham Lincoln. As part of their tutelage, each
President was dispatched to a unique location around the
globe. Lisi traveled to the Himalayas; Mancuso journeyed ro the
Norwegian Archipelago nearest the North Pole; Gann trekked
to the Havasu Falls, across Grand Canyon West and the South
Rim; while Leventhal was dispatched to Amsterdam. During
their journeys, each of our presidents took a vow of silence for
three months and used their time to ponder the most impactful
of Lincoln’s writings and speeches, including his House Divided
Speech, Cooper Union Speech, the Lincoln-Douglas debates,
his First and Second Inaugural Address and, of course, the

FrOM THE
PRESIDENT

Rosalia Baiamonte

Gettysburg Address. The rigors of such an immersive
experience sharpened their minds so clearly, it is rumored
they developed the power to discern other peoples’
thoughts.

The journey of Past President Kate Meng took
her to Northern China, where she walked the entire
length of the Ming Dynasty Great Wall—over 5,500
miles! During her at-times treacherous path, Meng
listened to the greatest classical composers of all time
(Mozart, Beethoven, Bach, Chopin, and Tchaikovsky).
She consumed audio books which discussed the greatest
accomplishments of Genghis Khan, the First Great
Emperor of the Mongol Empire. Meng was particularly
impressed by Khan'’s establishment of freedom of religion,
banning torture, outlawing slavery, establishing universal
law, and a universal writing system and his system of
promoting people based on individual merir.

Meanwhile, Past President Marian Rice journeyed
to Cairo to study the Great Pyramids of Giza. She joined a private
expedition digging up ancient relics and treasures. She took courses in
painting and drawing so that she could chronicle her adventures. In
the evenings, she read a collection of historical accounts of the Reign of
Queen Cleopatra, paying close attention ro the manner in which she
navigated Roman politics.

The paths of four of our Past Presidents—Andrew Simons, Rick
Collins, Lance Clarke, and Elena Karabatos—helped them achieve
a Strength of Mind/Body/Spirit, which is the embodiment of
NCBA'’s Second Pillar.

It was a journey of exploration for Simons, beginning in the
Galapagos Islands of Ecuador. By day, he observed all manner of
mammals, reptiles, birds and fish; and he examined the effects of
climate on the ecosystem, all the while being extra careful to steer clear
of poisonous mushrooms known to propagate the islands. At night,
he studied the many languages of South America, including Spanish,
English, German, and French. Having mastered those languages,
he learned to read Sanskrit. It is rumored that he can recite from
memory the epic poem known as The Divine Comedy written by
Dante Alighieri, in its native 14th Century Italian.

Collins sought to reenact the biblical account of Samson, who was
given immense strength which allowed him to perform superhuman
feats. Upon learning that he would need to slay a lion with his bare
hands, and defeat an entire army using only the jawbone of a donkey,
Collins opted instead to demonstrate his prowess by training and
competing in the most famous strong man competitions, including
The World'’s Strongest Man, the Arnold Strongman Classic, the
Strongman Champions League, and the Giants Live Tour. When
he was done lifting boulders, roting refrigerators, pulling trains, and
towing an 18-wheel truck behind him, he scaled Mount Everest, went
sky diving, and hang gliding in Rio de Janeiro.

Clarke’s journey begins in the spring of 2005, while he was
backpacking through Europe. It was in the picturesque Italian City of
Pisa, while admiring the Leaning Bell Tower, that he had a chance
encounter with a very special tourist, one Colin Powell who had
recently returned to private life. Clarke formed a unique friendship
with General Powell and was given rare insight into the life of this
statesman, diplomat, Army officer, and the first African American
Secretary of State. It is not surprising that Clarke went on to blaze
his own trail as the 105th President, and the first African American
President of this Association.

Not one ro shy away from any challenge, Karabatos likewise
scaled the heights of Mr. Everest. It was there that she is said to have
communed with Aristotle, one of the greatest philosophers ever to
have lived. She embarked on a rigorous course of study of science,
mathematics, logic, and reason. Many say it was this journey which
contributed to her successful efforts to resuscitate this Association from
Jfinancial ruin in 2019.

The essence of the Third Pillar—Public Service—is most
notable in the journeys of Past Presidents Martha Krisel, Susan
Katz Richman, and Chris McGrath. Krisel’s journey took many
roads. For a time, she toiled in the sugar cane fields of Maui. In
need of inspiration, she journeyed to India and spent weeks sketching
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the Taj Mahal and marveling at this
testament of love built by a grief-stricken
husband in honor of his wife. But it was
the following month spent in Chicago,
where Krisel found her true calling, in
the birthplace of Hannab Greenebaum
Solomon, a trailblazing social reformer
and the founder of the National Council
of Jewish Women. Hannah Solomon
worked tirelessly to improve the quality
of life for women, children, and families,
and to ensure individual rights and
[freedoms for all people. It is no wonder
that a hallmark of Krisel’s Presidency is
Access to Justice.

In honor of her personal hero,
aviation pioneer Amelia Earhart,
Richman began her journey in
Oatkland California, on an Eastbound
transatlantic flight aboard a replica of
the very same Lockheed Vega which was
piloted by Earbart. Richman read all of
Amelia Earhart’s best-selling books about
[flying, and she also studied Earhart’s role
in_forming the Ninety-Nines, a group of
licensed female pilots. Today, the 99s is
known as the International Organization
of Female Pilots and has 155 Chapters
across the globe. During one of her stops
in France, Richman climbed the Eiffel
Tower, and dined at the elegant Le Jules
Verne Restaurant located on the Tower’s
second floor, in awe of the impact a
single woman can have in the world.
Parenthetically, Richman is the only
NCBA President to have achieved the
“hat-trick,” having served as President,
Dean of the Academy of Law, and Chair
of WE CARE (albeit not in that order).

McGrath was similarly inspired by
his aviation heroes, Orville and Wilbur
Wright. In fact, he took his journey to
Kitty Hawk, North Carolina, where he

spent months building an exact replica
of the Wright Flyer—the worlds first
successful motor-operated airplane
invented by the Wright Brothers—and
then flying it for a total of 12 seconds.
Having mastered the inspiration needed
to think beyond limits, McGrath

next found himself deep in London’s
underground. He camped day and night
in Churchill’s Underground Cabinet
War Rooms, where he perfected his
methods of diffusing confrontation.

The journeys of Past Presidents
William Savino, Emily Franchina and
Stephen Gassman, fortified NCBA's
Fourth Pillar—Charitable Giving.

Savino travelled ro the Amazon
Basin in search of a sweet-smelling
cinnamon spice. Legend has it that this
spice was among the very gifts which were
given to the baby Jesus by the Three Wise
Men, and that eating even the smallest
hint of this spice fills a person with
altruism and philanthropy. Many believe
that a dash of Savino’s exotic cinnamon
is added to every wassail bowl to
inspire the future generations of NCBA
Presidents ro prioritize charitable giving.

Meanwbhile, Franchina travelled to
the Valley of Kings, on the West Bank of
the River Nile, in search of a rosemary
plant which was thought to have been
buried in the tomb of the Boy King
Tutankhamun—a plant so potent, that
a mere taste could bestow such power of
communication and understanding as
to transcend every language on earth.

It is rumored that upon her return to
Mineola, Franchina planted a sprig of
this rosemary under the trees which flank
the main entrance to Domus.

Gassman’s journey included a visit
to Northern France to walk along the
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coastline of Omaha Beach, the landing
area used by Allied forces during the
D-Day invasion of WWII. While there,
he reflected on the words spoken by
President Franklin D. Roosevelt at his
Second Inaugural Address, when he said,
“The test of our progress is not whether
we add more to the abundance of those
who have much; it is whether we provide
enough for those who have too little.”
So, it would come to pass that Gassman
Sfounded WE CARE, the charitable arm
of the Nassau County Bar Association
during his tenure as President.

The Fifth Pillar—Diversity &
Inclusion—uwas strengthened by the
journeys of Past Presidents Dorian
Glover, Susan Kluewer, and Douglas
Good. As a testament to his personal
hero, Thurgood Marshall, Glover sought
to retrace the footsteps of a man who
would one day become the first African
American Justice of the U.S. Supreme
Court, and founder of the NAACP Legal
Defense and Education Fund. During
a chance encounter with a librarian
at Howard University School of Law,
Glover learned that after his graduation,
Thurgood Marshall went on a pilgrimage
through Africa in search of a greater
understanding of the power of connecting
with others through faith and symbolism.
So too, Glover traveled ro the Ivory Coast,
Ghana, Ethiopia, and Egypt, where
he found himself beholding the Great
Sphinx—a mythical creature with the
head of a human, the body of a lion and
the wings of a falcon. Glover learned that
the Sphynx has been adapted by many
societies, including the Free Masons, as a
symbol of protection and benevolence, two
of the most dominant hallmarks of his
tenure as President.

Kluewer, studied the life of her
personal hero, Eleanor Roosevelt. She
learned that prior to becoming First
Lady, Eleanor Roosevelr advocared
Jfor expanded roles for women in the
workplace, the civil rights of African
Americans and Asian Americans and
the rights of World War 11 refugees. So
inspired was she, that Kluewer traveled
nearly 24 hours to China, to visit the
Great Wall, in honor of First Lady
Eleanor Roosevelt, who was denied the
right to travel to China when she was
a Delegate of the United Nations. It
is said that Kluewer left a prayer for
the bar association on a note which she
placed in a crevice of the Wall along her
Journey.

Meanwbhile, Good embarked on
a perilous 48-hour journey on an
expedition ship to Antarctica. When
inclement weather prevented him from
communing with whales, penguins, and
other wildlife, he pirated several satellite
systems to access the internet, where he
devoured information on the life and
career of the Notorious RBG—Ruth
Bader Ginsberg, a fierce advocate for
gender equality and women’s’ rights
and the first Jewish woman, and second
woman ever, to serve on the United
States Supreme Court. Since it is illegal
to take as a souvenir even the smallest
pebble from Antarctica, Good took back
with him an ability to achieve absolute
perfect pitch standing atop the highest,
coldest, and driest continent, as well as
a recipe for Chocolate Allspice Dessert
Nachos he got from the ship’s cook.

As for my personal journey—that
remains to be written by a future

President... &_

NCBA Access to Justice Committee Honors National Pro Bono Week...

Continued from Cover

The consensus from discussions
with attendees, and comments on
evaluation forms completed after
their consultations, was that the
event was impactful and informative.
One attendee stated, “I very much
appreciate all of the time, patience, and
professional assistance” and that they
received “invaluable help!!!” with a
“complicated issue.” Another said that
the attorney they spoke with was a “big
help.”

The attorneys, many of whom
came straight from work, similarly

shared positive interactions, and saw
the immediate benefit in providing
these consultations. Although the
Open House was slotted to end at 7:00
PM, a significant number of walk-in
attendees pushed consultations into the
next hour, as the dedicated volunteer
attorneys and support staff made sure
each attendee received their own time
and undivided attention.

The NCBA Access to Justice
Committee meets regularly to plan
and coordinate events such as Open
House and will hold their next event,

the Pro Bono Recognition Reception,
on March 1, 2023. It is the intention
of the Committee to have another
Pro Bono Open House in the spring.
New ideas for ways to provide access
and understanding of the courts

and the legal system, as well as pro
bono service suggestions, are always
welcomed by the Committee, as are
new members. If you are interested in
joining the Committee or volunteering
for a future open house, please

reach out to Cheryl Cardona at
ccardona@nassuabar.org.

Nassau Suffolk Law Services, The
Safe Center LI, and the Nassau Bar
Foundation’s Mortgage Foreclosure
Assistance Project are seeking new
volunteers to provide Pro Bono legal
services on an ongoing basis. To
find out more about opportunities
available within each organization,
contact the directors of each program,
respectively: Reisa Brafman, Esq.
at rbrafman@nsls.legal, Ingrid
Villagran, Esq. at ivillagran@tscli.org,
and Madeline Mullane, Esq. at
mmullane@nassaubar.org.

The NCBA Access to Justice Committee extends its gratitude to the following volunteer attorneys
for donating their time and expertise:

Teresa Azzue Deep Chopra Donna Fiorelli Joseph Lauri Gregory S. Pandolfo Elizabeth Schulman Kranz
Pallvi Babbar Debra Cleary George Frooks Bryce Levine Paul Paoli Dolores Sclafani

Marc Bernard Melissa Corrado Mary Gallagher Sharon Levy Gary Port Hon. Scott Siller (Ret.)
Reisa Brafman Michelle Cuevas Joseph Harbeson Gregory S. Lisi Jon Michael Probstein Harold Somer

Jody Teal Brinson Omar Daza Judy Hirshon Kathleen Maher Kenneth Robinson Joseph Trotti

Deanne Caputo Neil Doherty Warren S. Hoffman Patricia Manzo Luisa Rueda Ingrid Villagran

Cheryl Cardona Eva Elibert Stanford Kaplan Cathy M. Middleton Faith Getz Russo Glenn J. Wurzel

Robert M. Caserta Jamie Ezratty Paul Kenny Eleni Mavros Panagos Eileen Ryan Siew Yieming
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FOCUS:
BANKRUPTCY LAW

Jeff Morgenstern

of the Eastern District of New York
produced another set of interesting

I n 2022, the Bankruptcy Court

decisions. Here is a capsule summary of !

some of the highlights:

Dischargeability of Private
Student Loans

In Homaidan, et al. v. Sallie Mae
Inc., Navient Solutions LLC, et al.,!
plaintiff, on behalf of a putative class,
sought a declaration that his private,
nongovernmental student loans were
discharged in bankruptcy, and that
Navient had nevertheless improperly
continued to collect them for many
years.

The key issue, was whether the
private loans exceeded the cost of
attendance at Title IV institutions
(as defined under Section 221(d) of
the IRS Code), and as such, were not
“qualified education loans” which are
nondischargeable pursuant to Section
523(a)(8) of the Bankruptcy Code.2
If so, Naivent’s continued collection

efforts would have violated the statutory |

bankruptcy discharge he was granted,
entitling him to damages for the willful
violation of the discharge Order.
Initially, Judge Stong found that
the request for a temporary restraining
order (“"I'RO’) was properly confined
just to include the members of the
putative class who had standing to
seek relief (i.e., only those whose loans
exceeded the cost of attendance, who
were subject to ongoing collection

ATTENTION NCBA
MEMBERS!

Our October 2022 issue
inadvertently published the article
Advance Directives: Do Your
Wishes Matter? under a wills and
estates focus category.

The correct focus category for
this article is medical malpractice.

Nassau Lawyer regrets this error
and has corrected the online
version of the issue.

Eastern District Bankruptcy Roundup

efforts, and who still had an
outstanding balance).

As to plaintiff’s burden to
show a “likelihood of success on
the merits” the court held that the
plaintiffs showed that to the extent
their private loans did not meet the
criteria of §523(a)(8)(B), they would
be covered by their bankruptcy
discharges; having received notice of
the discharges, Navient would have
been in violation of the discharge
Orders. The complaint also alleged
that Navient continued to induce
loan payments despite knowing
that these were discharged loans,
and without making any effort to
determine whether the loans made
to some 322,000 putative class
members were within the applicable
cost of attendance or not.?

As to Navient’s argument that
members of the class represented in
their loan documents that the loans
being taken were within the cost of
attendance and could only be used
for “qualified educational expenses,”
the court found that such a standard,
boilerplate statement was not
enforceable in bankruptcy; the court
also stated that if the facts showed
that a private student loan exceeded
the applicable cost of attendance,
the borrower’s statement in the loan
documents to the contrary did not
change those facts.

The court found that plaintiffs
showed they would suffer
irreparable injury in the absence of
an injunction. It found that in the
absence of a TRO, class members
would continue to be harassed by
Navient for payments on discharged
debts and might actually continue to
pay them under pressure.

Next, the court found that: a) the
“balance of hardships” tipped in the
plaintiffs’ favor, because Navient’s
collection efforts impeded plaintiffs’
right to a “fresh start” afforded by
their discharges; and b) that the
public interest would not be harmed
by entering a TRO.

The court further held that it
would enter an Order that had the
effect of providing for relief outside
of its own district, with respect to
granting nationwide relief for alleged
violations of discharge Orders
in other districts. The TRO was
granted and Navient was given sixty
(60) days to comply.

Finally, the court declined to
extend the TRO to a larger group of
putative class members of borrowers
who had other private loans that
exceeded the cost of attendance and
who attended Title VI institutions.

It should also be noted that Navient
filed an appeal to the District
Court on July 25, 2022, and filed a
motion for a stay pending appeal.

Judge Stong denied that motion on
September 2, 2022.*

Dischargeability of Breach
of Marital Stipulation

Monassebian v. Monassebian®
involved a stipulation entered into
in a matrimonial case. The parties
agreed to sell a jointly-owned
condominium to their daughter in
exchange for a release from her,
but also, that they would not assist,
finance or encourage their daughter
to sue or seek to obtain title to the
apartment. The agreement included
remedies for its breach including a
claim for indemnification.

The debtor breached the
stipulation by locating and paying
for an attorney, to enable his
daughter to sue the debtor and his
wife to obtain title to the apartment.
His spouse sued him in state court
for breaching the stipulation and
obtained a judgment for $§509,407
for damages and legal fees, for
the loss of equity, and the delay in
selling the apartment caused by the
daughter’s lawsuit.

After the debtor filed a
bankruptcy petition, his spouse
brought an action under Section
523(a)(15) of the Bankruptcy Code to
determine if this judgment from the
state court was nondischargeable.

Judge Lord noted that the
current version of the statute
no longer considers the debtor’s
financial ability to pay, or the needs
and abilities of each party, as, now
under the BAPCPA of 2005, the sole
issue is—was the obligation created
under a divorce decree, separation
agreement, or court judgment.
Here, the obligation was incurred
under the Stipulation of Settlement,

and even though it was ‘one step
removed’ from what is typically
claimed under this section, it still
qualified as a nondischargeable debt.

“In rem?” Relief for
Multiple Filings

In In re Corriette® the debtor had
two (2) Chapter 13 cases dismissed
and was barred from refiling for six
(6) months; then he filed a third case,
which was dismissed with prejudice
and the court barred a refiling for
180 days.

The debtor also controlled an
entity that filed multiple Chapter 11
cases to forestall a foreclosure sale
on a property in Merrick. All the
Chapter 11 cases were dismissed, all
appellate attempts were unsuccessful,
and the Bankruptcy Court imposed
sanctions on the debtor and counsel
for a bad faith filing.

During the debtor’s most recent
Chapter 13 filing, another property
in Freeport surfaced that the debtor
had not disclosed in the prior filings.
The debtor controlled another entity
that had been blocking the owner
of that property from pursuing an
eviction at that premises by filing
multiple bankruptcies. The debtor
no longer had an ownership or
leasehold interest in this property;
he was only a holdover squatter
with a mere possessory interest. The
property owner filed a motion to lift
the stay to gain possession of this
property.

The court granted “In rem”
relief under §362(d)(4) to bar another
filing for up to two (2) years, unless
the debtor in a subsequent case could
show a change of circumstances
or good cause for the new filing.

In light of the debtor’s scheme to
hinder delay and defraud creditors
by way of serial filings, such “in rem”
relief would be binding in any other
bankruptcy case filed in the next



two (2) years that affected the same
Freeport property.

Process For Extending Time
to Object to Discharge

In In re Kharlanov’ the debtor did
not appear at the first meeting of

creditors due to a Covid-related illness.

At that time, the creditor’s attorney
claimed that the trustee discussed and
verbally agreed with debtor’s counsel
to extend the time to object to the
debtor’s discharge for sixty (60) days
from when the debtor appeared for
an examination. The debtor appeared
at the adjourned creditors’ meeting.
No stipulation or motion was filed
with the court seeking an extension of
the August 15, 2022, deadline for the
trustee or any creditor to object to the
debtor’s discharge, and a discharge
was granted on that day.

Thereafter, the creditor filed a
motion to revoke the discharge, and
also filed a complaint objecting to the
discharge and to the dischargeability
of the creditor’s debt. Its argument
was that the discharge was entered
by mistake, because based upon
representations by debtor’s counsel
(which the debtor denied), and
excusable neglect, the creditor
believed it had sixty (60) days from
July 6, 2022, to object to the discharge
bringing the deadline to September

16, 2022. The debtor claimed that a
possible extension of the trustee’s time
to object to discharge was discussed
at the first meeting, but that such an
extension would only cover the trustee,
and not individual creditors, and in
any event, no such verbal agreement
was ever made.
The court found that there was
no mistake in the discharge having
been entered on August 15, 2022,
as the court never “so ordered”
any agreement or stipulation to
extend that deadline. In addition,
the sixty (60) day deadline to object
to dischargeability of debt or to
discharge, runs from the “first date set
for the meeting of creditors,” which
can be extended for cause by motion
before the time expires, and no such
motion for an extension was sought.
The strict interpretation of Bankruptcy
Rule 9006(b)(3) compelled a finding
that the court was without authority to
extend the deadline after it had run.
Any such verbal agreement between
counsel without a timely application to
the court and its approval, could not
provide a basis to extend the deadline.
The creditor’s motion was denied
since its reliance on an alleged verbal
agreement or discussion of a possible
extension of time was unreasonable
and insufficient to extend the deadline.
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Willful Violation of
Automatic Stay

In Bayview Loan Servicing Servicing v.
Fogarty,® the debtor owned 99% of an
LLC that owned property which was
her primary residence. The house
was in foreclosure and right before
the sale, the debtor filed Chapter 7.
The lender was notified but went
ahead with the foreclosure sale
anyway since the LLC did not file for
bankruptcy. The LLC had signed the
note and mortgage. The debtor was
not an owner but was named in the
action as a defendant-occupant. The
sale was to a third party.

The debtor’s motion in
Bankruptcy Court claimed a willful
violation of the automatic stay by
the lender and sought damages and
sanctions. The Bankruptcy Court
denied the motion, but the District
Court reversed since the debtor was
a named defendant in the foreclosure
as having a possessory interest.

The Second Circuit affirmed
and remanded to the Bankruptcy
Court for a hearing on damages and
sanctions. It held that the lender
willfully violated the automatic stay
provisions of Section 362 of the
Bankruptcy Code prohibiting “the
continuation of an action against

the debtor,” and “enforcement of
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a judgment against the debtor”.

The court’s clear message was that
the lender should have played it safe
and moved to lift the automatic stay
against the debtor’s possessory interest
before foreclosing on the house. &

I. Youssef v. Sallie Mae Inc. (In re: Homaidan)
640 B.R. 810 (E.D.N.Y. 2022), stay denied,
2022 Bankr. Lexis 2426 (E.D.N.Y,, 2022), leave
to appeal dismissed, 2022 U.S. Dist. Lexis
160945 (E.D.N.Y., 2022); Motion for Preliminary
Injunction granted in part, by Decision on
10/17/22.

2. The Second Circuit Court of Appeals had
previously ruled that “for a loan to be ‘quadlified’
under §523(a)(8), the student must attend an
eligible educational institution and the loan must
fund only higher education expenses.” Homaidan v.
Sallie Mae Inc.

3 F. 4th 595, at 601 n.3 (2d Cir. 2021). 3. The
Navient and Sallie Mae loans in question were
primarily “Direct-to-Consumer” - “Tuition
Answer” loans that did not involve the college’s
financial aid office.

4. In re: Homaidan, 2022 Bankr. Lexis 2426
(ED.N.Y, 2022).

5.2022 Bankr. Lexis 2282 (E.D.N.Y., 2022).

6. 2022 Bankr. Lexis 927 (ED.N.Y., 2022).

7. Kharlanov v. Kharlanov Constr. Co. (In re
Kharlanov), 2022 Bankr. Lexis 2593 (E.D.N.Y.,
2022).

8. 39 F. 4th 62 (2d. Cir. 2022).
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FOCUS:
BUSINESS, TAX, AND
ACCOUNTING LAW

Matthew E. Rappaport and
Louis J. Kesselbrenner

resident Richard Nixon

began the American

government’s so-called “War
on Drugs” in 1971, but the nation’s
discourse regarding drugs classified
under Schedule I of the Controlled
Substances Act (CSA) passed that
same year—including marijuana—has
changed dramatically ever since.!

In 1996, California passed
legislation giving birth to the first legal
medicinal cannabis market in the
country. Today, thirty-seven states
have legal cannabis laws in place, and
nineteen states permit recreational use
for its adult constituents. This growing
coalition includes New York State; on
March 31, 2021, New York passed the
Marihuana Regulation and Taxation
Act (MRTA),? which decriminalized
possession of marijuana (up to 3
ounces for personal use) and provides
a regulatory schematic for licensing
businesses to grow, process, distribute,
and sell cannabis products to adults
within the state.

The MRTA’s legalization of
marijuana conflicts directly with the
CSA, but it also introduces an entirely
new set of statutes governing the state-
level taxation of marijuana activities.
On the federal level, §280E of the
Internal Revenue Code of 1986, as
amended,? provides that expenditures
in connection with the illegal sale of
drugs, including marijuana, are not
deductible for any person, including
corporations. The only exception is a
deduction for costs of goods sold.

But §280E is a federal rule, and
New York State passed legislation
decoupling from the Code for §280L
purposes and allowing New York
marijuana businesses to deduct
marijuana expenses from gross
income for state income tax purposes.*
This means businesses must now
navigate two separate regimes: the
federal income tax, which holds that
marijuana-related expenses are not
deductible; and the state and New York
City income tax, which provide that
those same expenses are deductible.

The lineage of §280F case law
illustrates the difficulties cannabis

New York’s Cannabis Legislation Brings
Thorny Tax Issues

. businesses face when attempting to
circumvent the limitations of §280FE.
- In Californians Helping to Alleviate
Medical Problems, Inc. v. Commissioner®

a California corporation was found

~ to operate with a dual purpose: (1)
primarily, to provide caregiving ‘
services; and (2) to provide its members |
- with medical marijuana pursuant to ‘
the California Compassionate Use Act

of 1996.
In short, the Tax Court ruled

that a taxpayer operating in the illegal
trafficking of a controlled substance

- trade or business precludes deductions
under §280L for ordinary business

expenses related to such illegal
operation. It does not preclude the

. taxpayer from deducting expenses,
- however, from a substantially different
© trade or business that stands separate

and apart from illegally trafficking

controlled substances, such as expenses |
. related to providing caregiving ‘
| services.

But the Tax Court clarified in
Olive v. Commussioner that incidental
and complimentary services having a
“close and inseparable organizational
and economic relationship” to the sale
of marijuana subjected those services

' to the same §280F limitations.® The

contrast between Californians and Olive
shows that a taxpayer needs to run

truly separate and distinct businesses
from marijuana sales to qualify the

- non-marijuana enterprises for full
deductibility of expenses.’

More recently, the court reached
a similar conclusion in Patients Mutual

- Assustance Collective Corp. v. Commissioner,®
- when the taxpayer tried to argue it had |

activities constituting four separate

trade or businesses: sale of marijuana
- products, sale of products with no
marijuana, therapeutic services, and
~ brand development.

Because selling marijuana

accounted for over 99.5% of the

. company’s revenue, the other activities !

“were neither economically separate

- nor substantially different.”® As it

did in Olwe, the court found that the

taxpayer’s other profit producing

activities were merely incidental to its
only true trade or business of selling

marijuana, subjecting all expenses to
- §280F treatment.

Vertical integration in the

. cannabis space—from seed to sale

operations—can reduce some of the

tax consequences of §280E because

such enterprises can share overhead

. costs like rent and utilities across their
i different business operations. In some

states, vertically integrated cannabis

. business models are permitted, or even |

encouraged for certain licensure types.
The MRTA generally limits businesses

from vertically integrating, however,

by prohibiting cultivators from holding

a retail license or having a direct or
indirect interest in any premises with
an adult-use cannabis dispensary
license.!0

In New York State, the MRTA
created the Office of Cannabis
Management under the jurisdiction
of the Division of Alcoholic Beverage
Control to implement marijuana
policy, but the New York State
Department of Taxation and Finance
(DTF) will still maintain jurisdiction
over marijuana-related tax issues.!!
The DTF will enforce at least three
state-level taxes unique to marijuana,
all of which will apply in addition to
every other existing state- and local-
level tax:

1. A 7% excise tax on the sale of
medical marijuana.'?

2. A 9% retail sales tax on the sale
of recreational marijuana.'®

3. A value-added style tax on the
sale of recreational marijuana based
on potency.'*

This third category of tax is
unique to New York State because
no other state imposes any tax based
on the potency of the recreational

marijuana sold. Each of the three taxes |

will be reported and remitted as part
of a dedicated tax return submitted
to the D'TF.!> As of this writing,
practitioners still await legislatively
delegated regulations the D'TF might
issue to clarify the administration
and enforcement of these taxes, so
attorneys will need to make judgment
calls in difficult situations.!¢

One judgment call practitioners
must make without the help of
regulations or other administrative
guidance is how to reconcile federal
tax optimization with state and local
tax optimization. Tax advisors will
need to weigh how different legal

structures might affect outcomes under |

the federal income tax, state income
tax, state and local sales taxes, state
excise tax, and the potency-based tax.
The lack of clarity about how
Code §280E applies to state and local

taxes will not help; in non-precedential

administrative guidance, the Internal
Revenue Service advised that the
excise tax levied by the State of
Washington on the sale of marijuana
should be applied as a reduction in
the amount realized on the sale of the

affected marijuana products.'” This
guidance reconciled Code §280E
with Code §164(a) by holding that
the latter’s flush language called for
capitalization of the excise tax into
the basis of each item of inventory,
so the momentary addition to basis
would have the same tax effect as a
deduction.

If one applies this guidance to
New York’s taxes imposed under the
MRTA, all of those taxes should be
capitalized into basis of the affected
products upon sale. If practitioners
can get comfortable with this position
despite the limited reliance value of
Chief Counsel Advisory memoranda,'®
they might give clients the opportunity
to achieve better tax outcomes.

As New York State grants licenses
for recreational marijuana businesses
to operate, tax advisors for those
businesses will need to consider the
several different types of taxes that
apply on the federal, state, and local
levels. Those advisors will also have
to weigh tax consequences against
non-tax business concerns, a tricky
balance that might not come with clear
answers. £

I.21 US.C.8§801 et seq.

2. New York State Senate Bill S854-A (Mar: 31,
2021).

3. Referred to throughout as the “Code.”

4.Tax Law §208(9)(23).

5.128T.C. 173 (2007).

6. 139T.C. 19 (2012), aff'd. 792 F3d 1146 (9th Cir.
2015).

7. See also Alt. Health Care Advocates v. Comm’r, 151
T.C.225 (2018) (use of a separate management
company not distinct enough to exempt either the
management company or the operating business
from §280E).

8. I5I T.C. 176 (2018), affd, 995 F.3d 671 (9th Cir.
2021).

9.1d.

10. The MRTA permits businesses that are licensed
as a “microbusiness” to vertically integrate.

I'l.See MRTA §51.

12, Tax Law §490.

13.Tax Law §493(b). Section 493(c) also contains
a separate retail sales tax for certain counties and
localities.

14.Tax Law §493(a).

|5.Tax Law §§ 490(4), 495.

|6.Tax Law §490(3).

17.1RS Chief Counsel Advice 201531016.

I8.See IRC §6110(K)(3).
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FOCUS:
CIVIL RIGHTS LAW

James G. Ryan, Seema Rambaran,
and Ciara Villalona

n June 24, 2022, the Court

handed down its decision in

Dobbs v. Jackson Women’s Health
Organization. The Court, in a 6-3
decision, held the Constitution does not
confer a right to abortion.! In a clean
sweep, the Court overruled Roe v. Wade
and Planned Parenthood of Southeastern
Pennsylvania v. Casey and held “the

authority to regulate abortion” should be

“returned to the people and their elected
representatives.”?

The immediate consequences of
Dobbs were felt nationwide.? Several
states with “trigger laws,” laws designed
to instantaneously go into effect under
certain circumstances with no further
state action required, resulted in
complete statewide abortion bans, with
no exceptions for rape or incest.* Other
states found that their laws now banned
abortions at six, fifteen, eighteen, or
twenty weeks. In forever blue states, like
New York and California, there was no
change in access to abortions.® In some
states, abortion remains legal, for now,
while courts determine if new or existing
bans can take effect.”

What remains to be decided;
however, 1s the effect of Dobbs on
other rights not explicitly stated in the
Constitution, including the rights to
same-sex marriage and contraception.
Cases in the October 2022 Term may
reveal whether rights widely considered
to be “fundamental” truly are so.

Is Dobbs Just the Beginning?

Justice Alito delivered the opinion
of the Court, in which Justices Thomas,
Gorsuch, Kavanaugh, and Barrett
joined. Justices Thomas and Kavanaugh
cach filed concurring opinions, and
Chief Justice Roberts filed an opinion
concurring in the judgment. Justice
Breyer, Justice Sotomayor, and Justice
Kagan filed a dissenting opinion.

Perhaps one of the most striking
statements 1n Justice Alito’s majority
opinion is, “The Constitution makes
no reference to abortion, and no such
right is implicitly protected by any
constitutional provision, including the
one in which the defenders of Roe and
Casey now chiefly rely—the Due Process
Clause of the Fourteenth Amendment,”®
thereby suggesting that if a right is not

explicitly stated in the Constitution, then !

it may be at risk.
Justice Alito, addressing the
concerns of the dissent, wrote:

[T]he dissent suggests that our
decision calls into question Griswold,
Eisenstadt, Lawrence, and Obergefell.
But we have stated unequivocally
that “[n]othing in this opinion
should be understood to cast doubt
on precedents that do not concern
abortion.” We have also explained
why that is so: rights regarding
contraception and same-sex

relationships are inherently different

from the right to abortion because
the latter (as we have stressed)

uniquely involves what Roe and Casey
termed “potential life.” Therefore, a

right to abortion cannot be justified
by a purported analogy to the rights
recognized in those other cases or
by “appeals to a broader right to
autonomy.” It is hard to see how we
could be clearer.’

Throughout the majority opinion,
it is repeated that the ruling addresses
the right, or lack thereof, to abortions
and no other rights. Justice Kavanaugh
echoed Justice Alito’s assertions about

other precedents involving contraception |

and same-sex marriage.!”
Justice Thomas’ concurrence,
however, struck a different tune. While

~ Justice Thomas agreed that “nothing in

the Court’s [Dobbs] opinion” should be

“understood to cast doubt on precedents

that do not concern abortion,” he wrote
“[In future cases, we should reconsider

all of this Court’s substantive due process |

precedents, including Griswold, Lawrence,

and Obergefell.”!" Justice Thomas omitted

Loving v. Virginia, the unanimous 1967
decision which held anti-miscegenation
statutes violated both the Due Process
Clause and the Equal Protection Clause
of the Fourteenth Amendment.'2

The dissent, jointly written by

- Justice Breyer, Justice Sotomayor and
. Justice Kagan, refused to take the

majority at its word:!3

And no one should be confident

that this majority 1s done with

its work. The right Roe and Casey
recognized does not stand alone.
To the contrary, the Court has
linked it for decades to other
settled freedoms involving bodily
integrity, familial relationships, and
procreation.... They are all part

of the same constitutional fabric,
protecting autonomous decision-
making over the most personal of
life decisions.... The lone rationale
for what the majority does today is
that the right to elect an abortion is
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Civil Rights in a Post-Dobbs Era

not “deeply rooted in history”...
The same could be said, though,
of most of the rights the majority
claims it is not tampering with.

Depending on who is your favorite

- Justice, you may or may not believe

the majority’s promise that Dobbs is
an isolated decision. Are Griswold,
Eisenstadt, Lawrence, and Obergefell next
on the chopping block? If any of them
fall, wouldn’t Loving also be at risk? In
the October 2022 Term, the Court

just might have the opportunity to set

the record straight.

Coming Up Next: 303 Creative
LLC v. Elenis

In February 2022, the Court
agreed to hear an appeal from a
Colorado web designer who is willing
to serve LGBTQ+-identifying clients,
but limits her wedding-related services
to heterosexual couples.'* Specifically,
the Court will consider “whether
applying a public accommodation law
to compel an artist to speak or stay
silent violates the Iree Speech Clause
of the First Amendment.”!>

If this case gives you a feeling of
déja vu, you are not alone. Back in
2018, in Masterpiece Cake Shop, LTD.

v. Colorado Civil Rights Commussion, the
Court evaluated whether Colorado’s
public accommodations law, which
compelled a cake maker to design and
make a cake that violated his sincerely
held religious beliefs about same-sex
marriage, violated the Free Speech
and Free Exercise Clauses of the First
Amendment.'®

The Court, in a 7-2 decision,
held the Colorado Civil Rights
Commission’s conduct in evaluating
the cake shop owner’s reasons for
declining to make a wedding cake for
same-sex couples violated the Free
Exercise Clause. The Court’s decision
was narrow and left open the broader
question of whether a business can
discriminate against members of the
LBGTQ+ community based on rights
protected by the First Amendment.!”

In the three years since Masterpiece,
the Court’s composition has changed
dramatically. Justice Brett Kavanaugh

joined the Court in September 2018,

replacing Justice Anthony Kennedy.!?
In September 2020, Justice Ruth
Bader Ginsburg, a feminist icon,

died after 27 years on the nation’s
highest court.!® Within weeks of her
passing, Justice Amy Coney Barrett
was nominated by President Donald
Trump and confirmed by the U.S.

Senate.?’ In June 2022, Justice Stephen

Breyer retired after 28 years of service
and was replaced by Justice Ketanji
Brown Jackson.?!

The controversial decision in
Dobbs highlighted the ideological
shift of the Court and led to serious
debates about the role of the Court
in the twenty-first century. Whether
Dobbs makes you cheer or cringe,
its effects on future civil rights cases
may be profound. Decisions that
will be rendered this Term will act
as a seismograph to measure Dobbs’
consequences on various landmark

precedents. &

I. 142 S. Ct. 2228 (2022).

2. d. at 2242-43.

3. Tracking the States Where Abortion is Now Banned,
The New York Times (Oct. |3, 2022), available at
https://nyti.ms/3NzCNCé.

4. 1d.

5.1d.

6. 1d.

7.1d.

8. Dobbs at 2242.

9. Id. at 2280.

10. Id. at 2309 (“l emphasize what the Court
today states: Overruling Roe does not mean

the overruling of those precedents, and

does not threaten or cast doubt on those
precedents’")(Kavanaugh, J., concurring).

I'l.1d. at 2302.

12. Adam Edelman, Thomas Wants the Supreme
Court to Overtum Landmark Rulings that Legalized
Contraception, Same-Sex Marriage, NBC News (June
24, 2022), available at https//nbcnews:to/3Uq3TOp.
13. Dobbs, 142 S. Ct. at 2319.

14. Adam Liptak, Supreme Court to Hear Case of
Web Designer Who Objects to Same-Sex Marriage,
The New York Times (Feb. 22, 2022), available at
https://nyti.ms/3sXnKsn.

I5.1d.

1 6. Masterpiece Cake Shop, LTD. v. Colorado Civil
Rights Commission, 138 S. Ct. 1719 (2018).

17. Adam Liptak, In Narrow Decision, Supreme Court
Sides with Baker Who Tumed Away Gay Couple,

The New York Times (June 4, 2018), available at
https://nyti.ms/2)5P8js.

18. Current Members, The Supreme Court of the
United States, available at https://bit.ly/3U4DYfb.
19. Linda Greenhouse, Ruth Bader Ginsburg, Supreme
Court’s Feminist Icon, Is Dead at 87, The New York
Times (Sept. 18, 2020), available at https/nyti.
ms/3t1hq36.

20. Jon Street, Supreme Court Justice Photo Includes
All Three Trump Picks for First Time, Fox News (May
6,2021), available at https://fxn.ws/3TaWa5l.

21. Ximena Bustillo, Ketanji Brown Jackson Swom in
as First Black Woman on the Supreme Court, NPR
(June 30, 2022), available at https://n.pr/3Dv2{76.
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FOCUS:
BUSINESS LAW

Douglas M. Lieberman

ince their inception about
S twenty-five years ago, merchant

cash agreements have been
very lucrative for the merchant cash
advance providers. One reason is that
the agreements were treated such that
the providers were purchasing future
receivables and then collecting the
amount advanced plus an additional
amount through daily or weekly
collections. The amount collected was
significantly greater than the amount
advanced. Recent cases in both the
Southern District of New York and the

New York Supreme Court, however, have

determined that the advance is not for a
purchase of receivables but is actually a
usurious loan.

Background

A merchant cash advance (MCA)
is when a provider gives a merchant

Merchant Cash Agreements—Goodbye
Yellow Brick Road?

an upfront sum of cash that is

repaid through a percentage of the
merchant’s credit and debit card sales,
plus a fee. It is claimed that since the
provider is purchasing future sales, the
transaction is not a loan. Repayment
of the MCA is by one of two ways.
Either there 1s an automatic weekly
(or daily) deduction of a percentage of
the merchant’s credit and debit card
sales, or there is a deduction of an
agreed upon fixed amount. Moreover,
an interest rate is not charged for the
advance. Instead, the fee is a factor
rate.

There are also administrative,
underwriting, and other fees that are
charged and added to the amount
owed.! The effective interest rates
for the advances, however, are often
in the triple digits. When businesses
cannot make their payments, many
will take out additional advances to
pay the old advances, creating a cycle
of debt which often results in the
business folding.? “MCA agreements
are financial products, often marketed
to small businesses through high-
pressure sales operations resembling
‘boiler rooms,’” that purport to
purchase at a discount a portion of a
business’s future receivables.”
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Cldditianal details, to fellow.

The MCA industry started in the
1990s when a small business owner
developed a method to be able to
borrow funds from future credit card
transactions. When the 2008 financial
crisis led to large banks being wary of
lending money to small businesses and
making lending criteria more stringent,
MCA:s filled the void.*

MCA providers argue that they
provide monies to businesses that,
as a result of the decline of smaller
banks, typical lenders often will not.”
However, the MCA industry has
recently come under investigation
by the Federal Trade Commission,
the Manhattan District Attorney,
and the New York State Attorney
General’s office.5 Farlier in 2022,
the F'T'C settled claims against MCA
operators.” In addition, Article 8 of
the New York Financial Services Law,
effective January 1, 2022, now requires
MCA providers to provide certain
disclosures.?

Three Southern
District Cases

MCA Agreements were at issue in
Fleetwood Services, L.L.C. v. Ram Capital
Funding, LLC, a case in the SDNY.?

In November 2016 the plaintiff, a
Texas business involved in golf course
construction, development, remodeling
and renovation, entered into a

MCA Agreement with Ram Capital.
Pursuant to the agreement, plaintiff
received an advance of $100,000

“in exchange for the purported
purchase of what was defined as all

of Fleetwood’s ‘future receivables’
until Fleetwood had repaid the sum of
$149,000.710

The repayments were to be by
daily automated clearing house (ACH)
withdrawals from a designated account
in the sum of $1,399.00.!! The plaintiff
commenced an action to recover for,
among other things, a violation of the
Texas usury statute on the basis that
the cash advance was actually a loan
with an interest rate well in excess of
that allowed under Texas law and
New York law.!? Plaintiff eventually
moved for summary judgment on its
causes of action.

In analyzing whether the MCA
agreement is a loan or an actual
purchase of future receivables, the
court noted that “[t]he hallmark of a
loan is that the lender “‘is absolutely
entitled to repayment under all
”? or put otherwise,
the ‘principal sum is repayable
absolutely.””!3

In making the analysis as to

circumstances,

whether repayment is absolute, three
factors are considered: “(1) whether
there is a reconciliation provision

in the agreement; (2) whether the

agreement has a finite term; and (3)
whether there is any recourse should
the merchant declare bankruptcy.”!*
These factors, however, are only a
guide and not all three factors need
to be present in order to determine
the agreement is actually a loan.
The “essential question” to be
determined is whether the party
advancing the funds “‘is absolutely
entitled to repayment under all
circumstances.”!?

An analysis of the relevant MCA
agreement led to a determination that
the transaction was a loan and not
a sale of assets as the provider was
absolutely entitled to be repaid under
all circumstances and as the plaintiff
bears the risk of non-payment.'®
“Although on its face the Agreement
purports to provide for the sale of
accounts receivables, that is just
window dressing. The Agreement has
none of the characteristics of the sale
of receivables in terms of transfer of
risk and rewards.”!”

The obligation to collect on
the “receivables” was squarely on
Fleetwood, which was required
to remit the specified percentage
regardless of whether its customers
made their payments. In the event
Fleetwood filed for bankruptcy the
provider would have been entitled
to collect the full purchase price,
inclusive of the additional fees, not
just the amount actually advanced.
“Viewing the Agreement as a whole,
the Court concludes that it is a loan
and not a contract for the purchase
of future rece